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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 989
[Docket No. FV99-989-2 IFR]

Raisins Produced From Grapes Grown
In California; Increase in Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule increases the
assessment rate established under the
Federal marketing order for California
raisins (order) from $5.00 to $8.50 per
ton for raisins acquired by handlers for
the 1998-99 and subsequent crop years.
The order regulates the handling of
raisins produced from grapes grown in
California and is administered locally
by the Raisin Administrative Committee
(Committee). Authorization to assess
raisin handlers enables the Committee
to incur expenses that are reasonable
and necessary to administer the
program. The crop year runs from
August 1 through July 31. The 199899
crop is smaller than initially estimated.
Further, for this crop year, volume
regulation will only be applied to one
minor varietal type of raisin. As a result,
some expenses paid by assessments will
increase. The $5.00 per ton assessment
rate will not generate enough revenue to
cover expenses. The $8.50 per ton
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: February 25, 1999. Comments
which are received by April 26, 1999,
will be considered prior to issuance of
any final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Fruit and

Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; Fax: (202) 720-5698; or
E-mail: moabdocket__clerk@usda.gov.
All comments should reference the
docket number and the date and page
number of this issue of the Federal
Register and will be made available for
public inspection in the Office of the
Docket Clerk during regular business
hours.

FOR FURTHER INFORMATION CONTACT:
Maureen T. Pello, Marketing Specialist,
California Marketing Field Office, Fruit
and Vegetable Programs, AMS, USDA,
2202 Monterey Street, suite 102B,
Fresno, California 93721; telephone:
(559) 487-5901, Fax: (559) 487-5906; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, or Fax: (202)
720-5698. Small businesses may request
information on complying with this
regulation, or obtain a guide on
complying with fruit, vegetable, and
specialty crop marketing agreements
and orders by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
telephone (202) 720-2491, Fax: (202)
720-5698, or E-mail:

Jay__ N__Guerber@usda.gov. You may
view the marketing agreement and order
small business compliance guide at the
following web site: http://
www.ams.usda.gov/fv/moab.html.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989 (7 CFR part 989),
both as amended, regulating the
handling of raisins produced from
grapes grown in California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California raisin handlers are
subject to assessments. It is intended
that the assessment rate as issued herein

will apply to all assessable raisins
beginning August 1, 1998, the beginning
of the 1998-99 crop year, and continue
in effect until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided an action is
filed not later than 20 days after the date
of the entry of the ruling.

This rule increases the assessment
rate established under the order for the
1998-99 and subsequent crop years
from $5.00 to $8.50 per ton of raisins
acquired by handlers. Authorization to
assess raisin handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. The 1998-99 crop is
smaller than initially estimated. Further,
for this crop year, volume regulation
will be applied to one minor varietal
type of raisin. As a result, some
expenses paid by assessments will
increase. The $5.00 per ton rate of
assessment will not generate enough
revenue to cover expenses. This action
was unanimously recommended by the
Committee at a meeting on January 15,
1999.

Sections 989.79 and 989.80,
respectively, of the Federal order for
California raisins provide authority for
the Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. The members of the
Committee are producers and handlers
of California raisins. They are familiar
with the Committee’s needs and with
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the costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

An assessment rate of $5.00 per ton
for raisins acquired by handlers has
been in effect under the Federal order
since the 1996-97 crop year (61 FR
52684; October 8, 1996). Regarding the
1998-99 crop year, the Committee met
on August 13, 1998, and recommended
administrative expenditures of
$1,655,000 for the year. Major
administrative expenditures included
$545,500 for export program
administration and related activities;
$478,000 for salaries; and $100,000 for
compliance activities. These
expenditures were approved by the
Department on August 18, 1998. At that
time, the Committee estimated the crop
at about 321,400 tons, and anticipated
that 333,000 tons of raisins would be
acquired by handlers during the 1998—
99 crop year (included about 59,800
tons of 1997 reserve raisins sold to
handlers for free use). The $5.00 per ton
assessment rate was expected to
generate $1,665,000 in revenue which
would have allowed the Committee to
meet its administrative expenses.

Section 989.79 of the order also
provides authority for the Committee to
formulate an annual budget of expenses
likely to be incurred during the crop
year in connection with reserve raisins
held for the account of the Committee.
A certain percentage of each year’s
raisin crop may be held in a reserve
pool during years when volume
regulation is implemented to help
stabilize raisin supplies and prices. The
remaining “‘free’”” percentage may be
sold by handlers to any market. Reserve
raisins are disposed of through various
programs authorized under the order.
Reserve pool expenses are deducted
from proceeds obtained from the sale of
reserve raisins. Net proceeds are
returned to the pool’s equity holders,
primarily producers.

At its August 1998 meeting, the
Committee recommended a 1998-99
reserve pool budget of $2,941,500. Major
pool expenses included $1,050,000 for
insurance and repair of bins for storing
reserve raisins; $545,500 for export
program administration and related
activities; $462,000 for salaries; and
$235,000 for compliance activities.

Adverse crop conditions during the
spring of 1998 created by the weather
phenomenon known as El Nino,
combined with scattered rain and a
labor shortage during harvest

contributed to a smaller 1998-99 raisin
crop than initially anticipated. Also,
reserve pools were initially established
in October 1998 for five of the nine
varietal types of raisins covered under
the order—Natural (sun-dried) Seedless
(Naturals), Zante Currants (Zantes),
Dipped Seedless, Oleate and Related
Seedless, and Other Seedless—when the
Committee computed and announced
preliminary free and reserve marketing
percentages pursuant to § 989.54. In
November 1998, the Committee
determined that volume regulation was
not warranted for Dipped Seedless,
Oleate and Related Seedless, and Other
Seedless raisins.

The Committee met on January 15,
1999, to review crop conditions, its
financial situation, and various
marketing order programs. The
Committee reduced its production
estimate from 321,000 to 276,500 tons,
and reduced its estimate of assessable
tonnage from 333,000 to 315,000 tons.
The Committee also determined that
volume regulation was not warranted
for Naturals and all other varietal types,
but is warranted for Zantes, for the
1998-99 crop year. This is the first time
in 16 years that volume regulation for
Naturals has not been implemented.

With a smaller 1998 crop, reduced
estimate of assessable tonnage, and
volume regulation only warranted for
Zantes, the Committee recommended
revising its administrative and reserve
pool budgets. The 1998 reserve pool
budget was reduced from $2,941,500 to
$25,000 which should cover operating
expenses for Zante reserve raisins. In
addition, $975,000 initially budgeted for
1998 reserve pool operating expenses
were applied to the existing 1997
Natural and Zante reserve pool budgets.
Included in the $975,000 is $683,000
which will be utilized for export
program administration.

The Committee also reviewed and
identified those expenses that were
considered reasonable and appropriate
to continue the raisin marketing order
program, without a significant reserve
pool. The expenses that were associated
with the initial reserve pool budget were
modified and adjusted as appropriate
and included in the administrative
budget. For example, salaries, payroll,
taxes, retirement contributions,
insurance, rent for office space,
telephone, and other administrative
items are usually split between the
Committee’s administrative and reserve
budgets. Although the 1998 crop is
reduced, the Committee needs to
maintain its staff to administer the order
and ongoing export programs.

Many operating expenses were
adjusted from the Committee’s initial

administrative and reserve budgets,
such as for overall compliance
($335,000 to $200,000), overall auditing
fees ($35,000 to $10,000), overall
printing ($20,000 to $17,000), and
overall Committee meetings ($24,000 to
$20,000). Ultimately, the Committee
recommended increasing its
administrative expenses from
$1,665,000 to $2,677,500, which
includes an additional $1,012,500 in
operating expenses initially associated
with the 1998 reserve budget. Major
expenses to be funded through handler
assessments now include $940,000 in
salaries; $408,000 for export program
administration; $200,000 for compliance
activities; $150,000 for Committee
travel; and $140,000 for membership
dues and surveys.

The Committee recommended
increasing its assessment rate from
$5.00 to $8.50 per ton of raisins
acquired by handlers. The $8.50 per ton
assessment rate when applied to
anticipated acquisitions of 315,000 tons
will yield $2,677,500 in assessment
income which will be adequate to cover
anticipated administrative expenses.
Authority for the Committee to
recommend an increase in the
assessment rate during a crop year to
obtain sufficient funds to meet expenses
is provided in §989.80(c) of the order.
Any unexpended assessment funds from
the crop year are required to be credited
or refunded to the handlers from whom
collected, as provided in §989.81(a) of
the order.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information. Although this assessment
rate is effective for an indefinite period,
the Committee will continue to meet
prior to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998-99 revised budget
and those for subsequent crop years will
be reviewed and, as appropriate,
approved by the Department.
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Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of California raisins who are subject to
regulation under the order and
approximately 4,500 raisin producers in
the regulated area. Small agricultural
service firms have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$500,000. No more than 7 handlers, and
a majority of producers, of California
raisins may be classified as small
entities. Thirteen of the 20 handlers
subject to regulation have annual sales
estimated to be at least $5,000,000, and
the remaining 7 handlers have sales less
than $5,000,000, excluding receipts
from any other sources.

This rule increases the assessment
rate established under the Federal order
for the 1998-99 and subsequent crop
years, as specified in §989.347, from
$5.00 to $8.50 per ton of raisins
acquired by handlers. The order
regulates the handling of raisins
produced from grapes grown in
California and is administered locally
by the Committee. Authorization to
assess raisin handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. The 1998-99 crop is
smaller than initially estimated due to
adverse weather conditions and a labor
shortage during harvest. Further, for this
crop year, volume regulation will be
applied to one minor varietal type of
raisin. As a result, some expenses paid
by assessments will increase. The $5.00
per ton rate of assessment will not
generate enough revenue to cover
expenses.

With a smaller crop, reduced estimate
of assessable tonnage, and volume
regulation only warranted for Zantes,
the Committee recommended revising
its administrative and reserve pool
budgets. The 1998 reserve pool budget

was reduced from $2,941,500 to $25,000
which should cover operating expenses
for Zante Currant reserve raisins. In
addition, $975,000 initially budgeted for
1998 reserve pool operating expenses
were applied to the existing 1997
Natural and Zante reserve pool budgets.
Included in the $975,000 is $683,000
which will be utilized for export
program administration.

The Committee also reviewed and
identified those expenses that were
considered reasonable and appropriate
to continue the raisin marketing order
program, without a significant reserve
pool. Those expenses that were
associated with the initial reserve pool
budget were modified and adjusted as
appropriate and included in the
administrative budget. For example,
salaries, payroll taxes, retirement
contributions, insurance, rent for office,
space, telephone, and other
administrative items are usually split
between the Committee’s administrative
and reserve budgets. Although the 1998
crop is reduced, the Committee needs to
maintain its staff to administer the order
and ongoing export programs. Many
operating expenses were adjusted from
the Committee’s initial administrative
and reserve budgets. These included
adjustments for overall compliance
($335,000 to $200,000), overall auditing
fees ($35,000 to $10,000), overall
printing ($20,000 to $17,000), and
overall Committee meetings ($24,000 to
$20,000). Ultimately, the Committee
recommended increasing its
administrative expenses from
$1,665,000 to $2,677,500, which
includes an additional $1,012,500 in
operating expenses initially associated
with the 1998 reserve budget.

The $8.50 per ton assessment rate,
when applied to anticipated
acquisitions of 315,000 tons, will yield
$2,677,500 in revenue and allow the
Committee to meet expenses, which
include $940,000 for salaries; $408,000
for export program administration;
$200,000 for compliance activities;
$150,000 for Committee travel; and
$140,000 for membership dues and
surveys. Authority for the Committee to
incur expenses, generate revenue by
assessing raisin handlers, and increase
the assessment rate during a crop year
is provided in 8§ 989.79 and 989.80 of
the order, respectively.

Regarding the impact of this rule on
handlers and producers, while
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. With

the 1998-99 producer price for Naturals,
the major raisin varietal type covered
under the order, averaging $1,290 per
ton of raisins acquired, estimated
assessment revenue for the 1998-99
crop year as a percentage of total
producer revenue is expected to be less
than 2 percent. The increased
assessment rate will allow the
Committee to meet its expenses and
continue program operations. Any
unexpended assessment funds from the
crop year are required to be credited or
refunded to the handlers from whom
collected, as provided in §989.81(a) of
the order.

The Committee considered some
alternatives to the recommended action.
The Committee’s Audit Subcommittee
formed a working group which held a
meeting on December 16, 1998, to
discuss revisions to the budget. The
Audit Subcommittee held a follow-up
meeting on January 6, 1999. Alternatives
discussed at these meetings were based
on the assumption that no volume
regulation would be in effect for any
varietal type of California raisins for the
remainder of the crop year. Accordingly,
one option considered was to have the
1998 administrative budget absorb all of
the operating costs that are typically
split between the administrative and
reserve pool budgets, and increase the
assessment rate to $11.50 per ton of
raisins acquired to cover these costs.
However, the majority of subcommittee
members determined that the increase
in expenses should be funded more
appropriately with 1998-99 handler
assessments and proceeds from the
anticipated 1998 reserve pool for
Zantes, and the existing 1997 reserve
pools for Naturals and Zantes,
respectively.

The working group and subcommittee
members also considered various
scenarios regarding the itemized
expenses, estimate of assessable
tonnage, and necessary assessment
income. Ultimately, the Committee
determined that volume regulation will
only be warranted for Zantes, that
administrative expenses should be
increased to $2,677,500, that the
estimate of assessable tonnage should be
reduced from 333,000 to 315,000 tons,
and that the assessment rate should be
increased to $8.50 per ton of raisins
acquired by handlers.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large raisin handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. Finally, the Department
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has not identified any relevant Federal
rules that duplicate, overlap or conflict
with this rule.

In addition, the Committee’s working
group meeting on December 16, 1998,
subcommittee meeting on January 6,
1999, and the Committee meeting on
January 15, 1999, where this action was
deliberated were public meetings
widely publicized throughout the raisin
industry. All interested persons were
invited to attend the meetings and
participate in the industry’s
deliberations. Finally, all interested
persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this
interim final rule, as hereinafter set
forth, will tend to effectuate the
declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
begin assessing handlers at the $8.50
rate as soon as possible to generate
sufficient revenue to meet its expenses;
(2) the 1998-99 crop year began on
August 1, 1998, and the order requires
that the rate of assessment for each crop
year apply to all raisins acquired during
such crop year; (3) handlers are aware
of this action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) this rule provides for a 60-
day comment period, and all comments
timely received will be considered prior
to finalization of this rule.

List of Subjects in 7 CFR Part 989
Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR part 989 is amended as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 989 continues to read as follows:
Authority: 7 U.S.C. 601-674.

2. Section 989.347 is revised to read
as follows:

§989.347 Assessment rate.

On and after August 1, 1998, an
assessment rate of $8.50 per ton is
established for assessable raisins
produced from grapes grown in
California.

Dated: February 17, 1999.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 99-4540 Filed 2—-23-99; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE—74-AD; Amendment
39-11050; AD 98-24-03]

RIN 2120-AA64

Airworthiness Directives; BMW Rolls-
Royce GmbH Models BR700-710A1-10
and BR700-710A2-20 Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule, request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
98-24-03 that was sent previously to all
known U.S. owners and operators of
BMW Rolls-Royce GmbH (BRR) Models
BR700-710A1-10 and BR700-710A2—-
20 turbofan engines by individual
letters. This AD requires repetitive
visual inspections of the fairing and
fasteners for correct installation and
damage, and verification that the engine
core fairing fasteners are torqued to the
higher torque value. This amendment is
prompted by a report of an engine
compressor core fairing failure during
engine ground runs. The actions
specified by this AD are intended to
prevent engine compressor or
combustion core fairing detachment and
damage to the engine bypass duct,
resulting in engine failure and damage
to the aircraft.

DATES: Effective March 11, 1999, to all
persons except those persons to whom
it was made immediately effective by
priority letter AD 98-24-03, issued on
November 12, 1998, which contained
the requirements of this amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 11,
1999.

Comments for inclusion in the Rules
Docket must be received on or before
April 26, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
98-ANE-74-AD, 12 New England
Executive Park, Burlington, MA 01803-
5299. Comments may also be sent via
the Internet using the following address:
“9-ad-engineprop@faa.gov’’. Comments
sent via the Internet must contain the
docket number in the subject line.

The applicable service information
may be obtained from BMW Rolls-Royce
GmbH, Eschenweg 11, D-15827
Dahlewitz, Germany; telephone 011-49—
33-7086-1883; fax 011-49-33—-7086—
3276. This information may be
examined at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA,; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Diane Cook, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7133, fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: On
November 12, 1998, the Federal
Aviation Administration (FAA) issued
priority letter airworthiness directive
(AD) 98-24-03, applicable to BMW
Rolls-Royce GmbH (BRR) Models
BR700-710A1-10 and BR700-710A2—
20 turbofan engines, which requires
visual inspections of the fairing and
fasteners to ensure proper installation
and for cracks or damage, and if cracked
or damaged, replacement with
serviceable parts, and also requires that
the engine core fairing fasteners be
torqued to a higher torque value. That
action was prompted by a report of an
engine compressor core fairing failure
during engine ground runs on a BRR
Model BR700-710A1-10 turbofan
engine installed on a Gulfstream G-V
model aircraft. Preliminary investigation
indicates that the upper right
compressor core fairing became
detached and lodged in the engine
bypass duct. The engine bypass duct
was substantially damaged, resulting in
engine removal. Following the event,
additional in-field engine inspections of
the compressor and combustion core
fairings found some engine core fairing
fasteners that were cracked, loose, not
engaged, or no longer engageable.

The FAA received a comment to the
Priority Letter AD recommending that
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the language of Paragraph (a) in the
compliance section be changed to
clarify the intent. The commenter
expressed concern that Paragraph (a)
may be interpreted as requiring the
removal and disassembly of the fairing
and fasteners in order to visually
inspect for cracks. The FAA disagrees.
The language in Paragraph (a) is
adequate without adding clarification.
The intent of this paragraph not to
remove or disassemble the fairings or
fasteners but to visually inspect the
fairings and fasteners for correct
installation. Any damage or cracked
hardware found during this visual
inspection should be replaced.

Although the investigation continues,
the FAA has determined that if this
event occurred during flight, the
damaged bypass duct could be
potentially hazardous to the aircraft.
This condition, if not corrected, could
result in engine compressor or
combustion core fairing detachment and
damage to the engine bypass duct,
resulting in engine failure and damage
to the aircraft.

The FAA has reviewed and approved
the technical contents of BRR Service
Bulletin (SB) BR700-72—-900062,
Revision 2, dated November 3, 1998,
that describes visual inspections to
ensure proper installation of the engine
compressor and combustion core
fairings (also referred to as the engine
core fairing) and increases the torque
limits for the fairing fasteners.

Since the unsafe condition described
is likely to exist or develop on other
engines of the same type design, the
FAA issued priority letter AD 98-24-03
to prevent engine failure and damage to
the aircraft. The AD requires, prior to
further flight, and thereafter at 50 hours
time in service (TIS) intervals, visual
inspection of the fairing and fasteners
for correct installation and for cracks
and damage, and verification that the
engine core fairing fasteners are torqued
to the higher torque value. These actions
are required to be accomplished in
accordance with the SB described
previously.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on November 12, 1998, to
all known U.S. owners and operators of
BRR Models BR700-710A1-10 and
BR700-710A2-20 turbofan engines.
These conditions still exist, and the AD
is hereby published in the Federal
Register as an amendment to Section
39.13 of part 39 of the Federal Aviation

Regulations (14 CFR part 39) to make it
effective to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—ANE-74—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a ‘“‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation

under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-24-03 BMW Rolls-Royce GmbH:
Amendment 39-11050. Docket 98—ANE—
74-AD.

Applicability: BMW Rolls-Royce GmbH
(BRR) Model BR700-710A1-10 and BR700—
710A2-20 turbofan engines installed on, but
not limited to, Gulfstream Aerospace G-V
and Bombardier BD—700-1A10 model
aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent engine compressor and
combustion core fairing detachment which
could result in damage to the engine bypass
duct, engine failure and damage to the
aircraft, accomplish the following:

(a) Prior to further flight, visually inspect
the engine compressor and combustion core
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fairings and fasteners to ensure correct
installation and for cracks or damage, and if
cracked or damaged, replace with serviceable
parts. Torque all the fasteners to the
increased torque value, in accordance with
BRR Service Bulletin (SB) BR700-72-900062,
Revision 1, dated October 29, 1998, or
Revision 2, dated November 3, 1998.

(b) Thereafter, at intervals not to exceed 50
hours time in service (TIS) since last
inspection, visually inspect the engine
compressor and combustion core fairings and

fasteners to ensure correct installation and
for cracks or damage and, if cracked or
damaged, replace with serviceable parts.
Torque all the fasteners to the increased
torque value, in accordance with BRR SB
BR700-72-900062, Revision 2, dated
November 3, 1998.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit

their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(d) The actions required by this AD shall
be done in accordance with the following
BRR SB:

Document No.

Pages

Revision Date

BR700-72-900062
Total pages: 8.

1-8 2 | November 3, 1998.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from BMW Rolls-Royce GmbH, Eschenweg
11, D-15827 Dahlewitz, Germany; telephone
011-49-33-7086-1883; fax 011-49-33—
7086—-3276. Copies may be inspected at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

(e) This amendment becomes effective
March 11, 1999, to all persons except those
persons to whom it was made immediately
effective by priority letter AD 98-24-03,
issued November 12, 1998, which contained
the requirements of this amendment.

Issued in Burlington, Massachusetts, on
February 16, 1999.

David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 99-4368 Filed 2—-23-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 133

[T.D. 99-21]

RIN 1515-AB49

Gray Market Imports and Other
Trademarked Goods

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations in light of Lever
Bros. Co. v. United States (D.C. Cir.
1993). In line with that decision, the
rule will, upon application by the U.S.
trademark owner, restrict importation of
certain gray market articles that bear
genuine trademarks identical to or
substantially indistinguishable from

those appearing on articles authorized
by the U.S. trademark owner for
importation or sale in the U.S., and that
thereby create a likelihood of consumer
confusion, in circumstances where the
gray market articles and those bearing
the authorized U.S. trademark are
physically and materially different.
These restrictions apply
notwithstanding that the U.S. and
foreign trademark owners are the same,
are parent and subsidiary companies, or
are otherwise subject to common
ownership or control. The restrictions
are not applicable if the otherwise
restricted articles are labeled in
accordance with a prescribed standard
under the rule that eliminates consumer
confusion.

In addition, the Customs Regulations
are reorganized, with respect to
importations bearing recorded
trademarks or trade names, in order to
clarify Customs enforcement of
trademark rights as they relate to
products bearing counterfeit, copying,
or simulating marks and trade names,
and to clarify Customs enforcement
against gray market goods.

EFFECTIVE DATE: March 26, 1999.

FOR FURTHER INFORMATION CONTACT: John
F. Atwood, Intellectual Property Rights
Branch, (202-927-2330).
SUPPLEMENTARY INFORMATION:

Background

Section 42 of the Lanham Act, 15
U.S.C. 1124, protects against consumer
deception or confusion concerning an
article’s origin or sponsorship by
restricting the importation of
trademarked goods under certain
circumstances. When an article is the
domestic product of the U.S. trademark
owner, that owner exercises control over
the use of the trademark and the
resulting goodwill. Similarly, Customs
has taken the position that an article
bearing an identical trademark and
produced abroad by the U.S. trademark

owner, a parent or subsidiary of the U.S.
trademark owner, or a party subject to
common ownership or control with the
U.S. trademark owner, would be under
the constructive control of either the
U.S. trademark owner or a party who
owned or controlled the U.S. trademark
owner.

Customs has long taken the position
that enforcement of the distribution
rights of a gray market article produced
abroad by a party related to the U.S.
trademark holder was a matter to be
addressed through private remedies.
This is known as the “affiliate
exception” to Customs enforcement of
restrictions under section 42 of the
Lanham Act against the importation of
gray market goods. Thus, Customs
Regulations do not provide for
restrictions on the importation of such
gray market articles.

In this regard, ““‘gray market” articles,
in general, are articles that the U.S.
trademark owner has not authorized for
importation or domestic sale, although
the articles in fact bear genuine
trademarks that are identical to or
substantially indistinguishable from
those appearing on articles that the U.S.
trademark owner has so authorized.

uUntil Lever Bros. Co. v. United States,
981 F.2d 1330 (D.C. Cir. 1993) (Lever),
the applicability of the affiliate
exception depended simply on the
presence of the genuine trademark and
the existence of the relevant
relationship between the companies,
and was not contingent on whether the
gray market articles were the same as, or
different from, the articles that the U.S.
trademark holder had authorized for
importation or domestic sale.

In Lever, the court drew a distinction
between identical goods produced
abroad under the affiliate exception and
goods produced abroad under the
affiliate exception that were physically
and materially different from the goods
authorized by the U.S. trademark owner.
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The court in Lever found that section 42
of the Lanham Act precluded Customs
application of the affiliate exception
with respect to physically, materially
different goods.

Accordingly, by a document
published in the Federal Register (63
FR 14662) on March 26, 1998, Customs
proposed to make its regulations (19
CFR part 133, subpart C) consistent with
Lever to protect against consumer
confusion as to the source or
sponsorship of imported gray market
goods, even if the goods were produced
by the owner of the U.S. trademark or
by a party related to the U.S. trademark
owner.

Under the proposed rule, however,
the trademarked gray goods would not
be restricted from importation, if they
bear a prescribed label, informing the
ultimate retail purchaser that they were
not authorized by the U.S. trademark
owner and were physically and
materially different from the goods that
were so authorized.

To enable and assist Customs in
determining the scope of what is
physically and materially different, a
U.S. trademark owner under the
proposed regulatory changes would
need to submit an application for
‘“Lever-rule” protection (8§ 133.2(g)),
including a summary of the physical
and material differences between the
gray market goods and those goods
authorized by the U.S. trademark owner
for importation or sale. This would
result in Customs publishing a notice in
the Federal Register, giving interested
parties an opportunity to comment on
the request for protection, before making
a final determination in the matter. If
Customs determined to grant protection,
a notice to this effect would likewise be
published in the Federal Register.

In addition to these proposed
changes, Customs also proposed to
reorganize and renumber the remainder
of subpart C, part 133, for editorial
clarity. None of the proposed clerical
changes, other than those relating to the
Lever decision, would alter Customs
enforcement practices.

Discussion of Comments

Twenty commenters responded to the
notice of proposed rulemaking. The
major issues raised by the commenters,
together with Customs analysis, are
presented below.

Labeling Provision
Comments

The label in proposed §133.23(b) is
not consistent with the Lever decision’s
rationale, language, or spirit. Customs
does not have jurisdiction to establish a

consumer labeling requirement of this
type under that decision.

Because the proposed label fails to
meet the court’s disclosure standard for
genuine gray market imports, it is
inadequate to eliminate consumer
confusion and protect the trademark
owner in the case of non-genuine (i.e.,
materially different) imports. Generally,
case law under the Lanham Act has
explicitly rejected the notion that
disclaimers absolve infringing conduct.
Courts dealing with this issue have
rejected such disclaimer language.

The Lever decision does not indicate
that a labeling statement, such as the
one proposed by Customs, would be
adequate to cure potential consumer
confusion. In any event, the label as
proposed does not provide enough
information to the consumer to
eliminate the likelihood of confusion as
to the nature and quality of the goods.
The label exception ignores trademark
owners’ rights. Even if the product
reaches the consumer with the label
intact, the trademark owner’s reputation
and goodwill are likely to suffer.

Physically and materially different
gray market goods bearing the proposed
label are not equal to the goods that are
perceived as ‘“‘genuine’ by the American
consumer. Thus, an unfair burden is
placed on U.S. trademark owners to
correct any confusion caused by the
label. Even if it were otherwise
acceptable, the language of the label
would have to be changed to provide
that the product is not genuine. The
label exception amounts to unfair
competition and represents an undue
emphasis on price as just one of the
many factors entering into a consumer’s
purchasing decision.

The label is not permanent and could
be removed after importation. If a label
is allowed, it should be affixed in the
same manner as a country of origin label
under the marking law (19 U.S.C. 1304).
Customs should specify what civil
penalties would be imposed on persons
intentionally removing, obliterating, or
concealing the labels prior to sale to
retail customers. Customs should also
consider seeking authority to impose
criminal penalties for such intentional
acts.

Alternatively, the proposed rule
should be changed to provide that
Customs will review alternative labels.
The proposed “label’” should be
presented merely as an acceptable form
of labeling, not the exclusive form of
labeling, allowable to permit
importation. Importers should be
permitted to affix labels after
importation. Consumer confusion is
eliminated by affixing the labels prior to
distribution into commerce; the absence

of labels on products at the time they
arrive in the U.S. is of no consequence.
The label should not be required in
order to import gray market goods in
situations where the sale of the goods
with the prescribed label would violate
some state or Federal law. In particular,
the label provision could result in
violation of Food and Drug
Administration (FDA) or other Federal
labeling requirements, such as those of
the Bureau of Alcohol, Tobacco and
Firearms (BATF). Such violations could
place the public at risk. In such
instances, the labeling provision under
the proposed rule as a prelude to
importation should be excused.

Customs Responses

The court in Lever provided that
confusion will be caused in the absence
of some “‘specially differentiating
feature” that will distinguish gray
market articles that are physically and
materially different from articles
authorized by the U.S. trademark
holder. Customs is of the opinion that
the label as prescribed in §133.23(b)
constitutes a specially differentiating
feature under Lever. The Lever decision
does not specifically address labeling,
an issue that was not before the court.
Customs does not believe that the
absence of language in the opinion
expressly sanctioning the use of a label
precludes Customs, as the agency
responsible for enforcing the statute,
from exercising its rule making
authority to interpret the statute so as to
permit the use of a label to identify a
physically and materially different gray
market good, to differentiate it from the
authorized product, and thus dispel
consumer confusion.

Customs believes that a label that
makes clear that the gray market
product is physically and materially
different from the U.S. trademark
owner’s product is an appropriate
means of dispelling consumer confusion
and eliminating potential harm, for
purposes of importation. This is for
Customs entry purposes only. It is
emphasized that Customs is not making
an infringement decision. The language
of the label is intended to inform the
consumer that the product is not
authorized by the U.S. trademark owner
for importation and that the product is
physically and materially different from
the authorized product. To accomplish
this purpose, the required label
language in §133.23(b) is slightly
revised by this final rule. Customs is of
the opinion that this language is
sufficient to alert the U.S. consumer to
the fact that the product is not
authorized by the U.S. trademark owner.
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Customs believes that legitimate gray
market goods are ““‘genuine’ in the sense
that the goods were produced and
marketed abroad by authority of the
trademark owner. Customs’ role is
limited. The rule, as proposed and
adopted, imposes an import restriction;
it is not intended to address all
infringement and consumer protection
issues. Customs is of the opinion that
informing the U.S. consumer that the
product is not authorized by the U.S.
trademark owner for importation and
that the product is physically and
materially different provides sufficient
information to alert U.S. consumers to
such differences and satisfies the
obligation of Customs with regard to
regulation of importation. As indicated
in § 133.23(b), other information
designed to further dispel consumer
confusion may be added to the standard
language.

The label should help protect U.S.
trademark owners because it should put
consumers on notice that the imported
article is not authorized by the U.S.
trademark owner. Currently, Customs
position is that physically and
materially different goods could enter
U.S. commerce where the trademark
does not qualify for gray market
protection. Under the amended
regulation, where Lever-rule protection
is granted, such goods may enter the
U.S. only if they are labeled as required
by this rule. To this extent, greater
protection and product differentiation is
provided under the new regulation.

The primary purpose of the label is
not to promote price competition.
Previously, where trademarks did not
qualify for gray market protection,
physically and materially different
goods were imported into the U.S.
without any differentiating information
to inform the consumer. Because these
products contained no specially
differentiating feature prior to the
labeling provision in this regulation and
were permitted to be imported, the
amended regulation provides the
consumer with information that
differentiates the imported physically
and materially different product from
the authorized product of the U.S.
trademark owner. To this extent, any
burden on the trademark owner is
lessened by the labeling provision in the
regulation. For additional clarity, the
language on the label in §133.23(b) is
slightly changed to read as follows:
“This product is not a product
authorized by the United States
trademark owner for importation and is
physically and materially different from
the authorized product.”

Because it is within Customs’
jurisdiction to enforce gray market

restrictions, the label informs the
consumer that the imported product is
not the product authorized by the U.S.
trademark owner. Customs is
implementing the Lever decision,
relating to the importation of physically
and materially different goods, by
adopting a prescribed label as the
“specifically differentiating feature”.
Customs is of the opinion that it has the
authority to establish a label that will
avoid the Lever-rule prohibition. The
label is not a requirement, but rather a
‘*safe harbor’” option.

With regard to removal of the label,
the regulation provides that the label is
to remain on the product until the first
point of sale to a retail consumer in the
U.S. The requirement that the label be
placed next to the trademark in its most
prominent location insures that the
consumer is alerted to the label and the
physical and material difference
between the products. The labeling
provision is not governed by the
regulations on country of origin
marking. With regard to penalties for
intentionally removing, obliterating, or
concealing the label prior to the first
sale to retail customers, the removal of
the label after importation and prior to
retail sale could result in seizure and
forfeiture of the goods (19 U.S.C.
1595a(c)(2)(C)).

Imported goods that are subject to
Lever-rule protection must have a label
conforming to § 133.23(b) applied prior
to release of the goods by Customs. The
label may be applied after the articles
are presented for entry but prior to
release of the goods. To clarify this
point, § 133.23(d) is revised to indicate
that if goods are detained under Lever-
rule protection, the label must then be
placed on the goods before they are
entered.

The labeling provision does not
supersede any Federal or state labeling
requirement. Additionally, the Bureau
of Alcohol, Tobacco and Firearms laws
make an exception for other labels
required by Federal law. The label
provision does not nullify or supersede
any Federal statute or regulation
regarding the article or its labeling.

Physical-and-Material-Differences
Standard

Comment

The physical and material differences
standard in proposed § 133.2(e) should
be broadened. Later court decisions
following Lever have spoken only of
“materially different goods”, and have
held that “any difference” between the
product authorized by the trademark
owner and the unauthorized goods
creates a presumption of consumer

confusion sufficient to support a
trademark infringement claim. Although
the Lever decision did involve products
which were both physically and
materially different from the product
authorized for sale in the U.S., no
rationale exists for confining the import
restriction to physically and materially
different goods, while allowing goods
that are physically similar, but different
in other material respects, to be freely
imported. A number of courts have
found that a difference can be
“material”” without having to also be a
“physical’ difference. The proposed
rule ignores the importance of material
differences such as packaging, quality
control, and handling. Nothing in the
Lever decision suggests that only
physically different imports are subject
to seizure. The proposed rule should be
withdrawn and a revised materiality test
should be issued that encompasses the
full range of physical and non-physical
differences deemed relevant under the
Lanham Act.

Customs Response

The Lever court applied a standard
using both physical and material
differences. The regulation, applying the
Lever standard, is the extent to which
Customs will enforce such protection.
However, the Lever court did not set out
the parameters of the “physically and
materially different” standard. In setting
out categories that fall within the
standard set by the Lever court, Customs
will use the guidelines contained in
§133.2(e) as a starting point for
determining if protection is warranted
under the Lever decision. In particular,
§133.2(e)(5) provides that Customs will
consider other characteristics that can
be described with particularity and that
would likely result in consumer
deception or confusion under the law.
The bases explicitly enumerated for
granting Lever-rule protection are not all
inclusive.

Application for “Lever-Rule” Protection
Comments

Interested (third) parties should not
be involved in an application for
protection. Application for Lever
protection could likely turn into a
contested adversarial proceeding.
Customs should use the same or similar
procedures used to record trademarks to
process applications for Lever
protection. Customs currently makes its
own decision whether gray market
protection should be granted. Similarly,
there is no reason to give third parties
arole in the application process.

The burden should be on the “‘gray
marketeer’ to rebut a presumption of
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infringement. The proposed rule is
unsound in shifting to the trademark
owner the burden of demonstrating that
the gray market import infringes the
owner’s trademark rights. The proposed
rule should be withdrawn and re-issued
to provide that once the U.S. trademark
owner has shown a material difference,
whether physical or not, the burden is
on the ““gray marketeer” to rebut a
presumption of infringement.

The comment period provided in
proposed § 133.2(f) is too long for
applications for Lever-rule protection.
By publishing in the Federal Register, at
approximately 30-day intervals, a list of
those trademarks for which gray market
protection has been requested, followed
by another 30-day period for comments,
and then allowing time for a Customs
determination of eligibility and
subsequent publication in the Federal
Register of a notice to this effect, a full
calendar quarter will have gone by
before protection may be afforded. This
amounts to a virtual public invitation to
import surges of a product that
ultimately is excluded. No more than
half this time should be tolerated.

Customs Responses

As part of the application process
provided in § 133.2(f), as proposed,
Customs would have published in the
Federal Register, at thirty-day intervals,
a list of trademarks for which Lever-rule
protection was requested. After a thirty-
day comment period, Customs would
determine whether to grant Lever-rule
protection. If Lever-rule protection was
granted, Customs would then publish in
the Federal Register a notice that the
trademark would receive Lever-rule
protection.

However, in response to the comment
regarding the length of the application
process, Customs has determined to
revise the application process in
§133.2(f) by eliminating the thirty day
comment period. To further expedite
the application process while
safeguarding the rights of the parties
involved, Customs will publish a list of
trademarks and the specific products for
which Lever-rule protection was
requested in the Customs Bulletin,
rather than in the Federal Register.
Customs will endeavor to process
applications for Lever-rule protection as
promptly as possible. Where Lever-rule
protection is granted, Customs will
publish in the Customs Bulletin a notice
that the trademark will receive Lever-
rule protection. Section 133.2(f) is
revised accordingly.

If a trademark owner has applied for
and received Lever-rule protection,
goods that bear the protected trademark
and are physically and materially

different from the U.S. trademark
owner’s product initially will be
detained. The trademark owner is not
required to demonstrate that the gray
market import infringes its trademark
rights. Once the goods have been
detained, the burden is on the importer
to show either that the goods are
identical and Lever-rule protection
should not apply, or that an exception
is applicable. With regard to the
disclosure of proprietary information,
upon application for Lever-rule
protection, in addition to specific
physical and material differences, the
trademark owner must submit a
summary of the physical and material
differences, which need not disclose
proprietary information.

Effect of Rule on Exclusion Orders
Comment

The proposed rule should not have
any retroactive effect or affect general
exclusion orders issued by the U.S.
International Trade Commission
(USITC), cease and desist orders of the
USITC, or Customs enforcement of
existing orders. Trademark owners who
have obtained injunctions or exclusion
orders relating to the importation and
sale in the United States of gray market
goods should not be forced to apply for
protection under the proposed rule. In
addition, no ‘‘gray marketeer”’
previously enjoined or excluded by
court order from importing or selling
gray market goods in the United States
should be able to circumvent the
injunction or exclusion order through
Customs proposed labeling exception.

Customs Response

The regulation is prospective only
and will not be applied retroactively.
The rule should not undermine
exclusion orders or court orders
enjoining the importation of goods.
Customs expects that the courts and the
USITC will take the rule into
consideration when fashioning
injunctions or exclusion orders that are
relevant to the regulations.

Conclusion

In view of the forgoing, and following
careful consideration of the comments
received and further review of the
matter, Customs has concluded that the
proposed amendments, with the
changes discussed above, should be
adopted.

Additional Changes

For greater clarity: in §133.2(e), in the
first sentence, the word *‘specific” is
added after the words ‘“‘between the”
and before the words “articles
authorized for importation or sale in the

United States’’; and, in 8 133.2(e)(1) the
word “‘specific” is added after the word
“The” and before the words
“‘composition of both the authorized
and gray market products’. For
enhanced editorial accuracy, the
heading of subpart C, part 133, is
slightly revised.

Regulatory Flexibility Act and
Executive Order 12866

This final rule document implements
a court decision intended to protect
products with valid U.S. trademarks
against infringing imports. For this
reason, pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is hereby certified that the
rule does not have a significant
economic impact on a substantial
number of small entities. Any economic
impact is a consequence of the Lever
decision. Accordingly, it is not subject
to the regulatory analysis requirements
of 5 U.S.C. 603 and 604. Nor does the
rule meet the criteria for a “significant
regulatory action” as specified in E.O.
12866.

Paperwork Reduction Act

The collection of information related
to this final rule has been previously
reviewed and approved by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act of 1995 and assigned
OMB Control Number 1515-0114. An
agency may nhot conduct or sponsor, and
a person is not required to respond to,
a collection of information unless it
displays a valid control number
assigned by OMB. This document
restates the collection[s] of information
without substantive change.

Comments concerning suggestions for
reducing the burden of the collections of
information should be directed to the
Office of Management and Budget,
Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, D.C. 20503. A copy should
also be sent to the Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service, 1300 Pennsylvania
Avenue, NW., 3rd Floor, Washington,
D.C. 20229.

List of Subjects in 19 CFR Part 133

Copyrights, Customs duties and
inspection, Fees assessment, Imports,
Penalties, Prohibited merchandise,
Reporting and recordkeeping
requirements, Restricted merchandise
(counterfeit goods), Seizures and
forfeitures, Trademarks, Trade names,
Unfair competition.
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Amendments to the Regulations

Part 133, Customs Regulations (19
CFR part 133), is amended as set forth
below.

PART 133—TRADEMARKS, TRADE
NAMES, AND COPYRIGHTS

1. The general authority citation for
part 133 continues to read as follows,
and the specific sectional authority for
part 133 is revised to read as follows:

Authority: 17 U.S.C. 101, 601, 602, 603; 19
U.S.C. 66, 1624; 31 U.S.C. 9701.

Section 133.1 also issued under 15 U.S.C.
1096, 1124,

Sections 133.2 through 133.7, 133.11
through 133.13, and 133.15 also issued under
15 U.S.C. 1124,

Sections 133.21 through 133.25 also issued
under 15 U.S.C. 1124, 19 U.S.C. 1526;

Sections 133.26 and 133.46 also issued
under 19 U.S.C. 1623;

Sections 133.27 and 133.52 also issued
under 19 U.S.C. 1526;

Section 133.53 also issued under 19 U.S.C.
1558(a).

2. Section 133.2 is amended by
adding new paragraphs (e) and (f) to
read as follows:

§133.2 Application to record trademark.
* * * * *

(e) “Lever-rule” protection. For
owners of U.S. trademarks who desire
protection against gray market articles
on the basis of physical and material
differences (see Lever Bros. Co. v.
United States, 981 F.2d 1330 (D.C. Cir.
1993)), a description of any physical
and material difference between the
specific articles authorized for
importation or sale in the United States
and those not so authorized. In each
instance, owners who assert that
physical and material differences exist
must state the basis for such a claim
with particularity, and must support
such assertions by competent evidence
and provide summaries of physical and
material differences for publication.
Customs determination of physical and
material differences may include, but is
not limited to, considerations of:

(1) The specific composition of both
the authorized and gray market
product(s) (including chemical
composition);

(2) Formulation, product
construction, structure, or composite
product components, of both the
authorized and gray market product;

(3) Performance and/or operational
characteristics of both the authorized
and gray market product;

(4) Differences resulting from legal or
regulatory requirements, certification,
etc.;

(5) Other distinguishing and explicitly
defined factors that would likely result

in consumer deception or confusion as
proscribed under applicable law.

(f) Customs will publish in the
Customs Bulletin a notice listing any
trademark(s) and the specific products
for which gray market protection for
physically and materially different
products has been requested. Customs
will examine the request(s) before
issuing a determination whether gray
market protection is granted. For parties
requesting protection, the application
for trademark protection will not take
effect until Customs has made and
issued this determination. If protection
is granted, Customs will publish in the
Customs Bulletin a notice that a
trademark will receive Lever-rule
protection with regard to a specific
product.

3. Part 133 is amended by revising
subpart C to read as follows:

Subpart C—Importations Bearing
Registered and/or Recorded
Trademarks or Recorded Trade Names

Sec.

133.21 Articles bearing counterfeit
trademarks.

133.22 Restrictions on importation of
articles bearing copying or simulating
trademarks.

133.23 Restrictions on importation of gray
market articles.

133.24 Restrictions on articles
accompanying importer and mail
importations.

133.25 Procedure on detention of articles
subject to restriction.

133.26 Demand for redelivery of released
merchandise.

133.27 Civil fines for those involved in the
importation of counterfeit trademark
goods.

Subpart C—Importations Bearing
Registered and/or Recorded
Trademarks or Recorded Trade Names

§133.21 Articles bearing counterfeit
trademarks.

(a) Counterfeit trademark defined. A
““counterfeit trademark’’ is a spurious
trademark that is identical to, or
substantially indistinguishable from, a
registered trademark.

(b) Seizure. Any article of domestic or
foreign manufacture imported into the
United States bearing a counterfeit
trademark shall be seized and, in the
absence of the written consent of the
trademark owner, forfeited for violation
of the customs laws.

(c) Notice to trademark owner. When
merchandise is seized under this
section, Customs shall disclose to the
owner of the trademark the following
information, if available, within 30
days, excluding weekends and holidays,
of the date of the notice of seizure:

(1) The date of importation;

(2) The port of entry;

(3) A description of the merchandise;

(4) The quantity involved,;

(5) The name and address of the
manufacturer;

(6) The country of origin of the
merchandise;

(7) The name and address of the
exporter; and

(8) The name and address of the
importer.

(d) Samples available to the
trademark owner. At any time following
seizure of the merchandise, Customs
may provide a sample of the suspect
merchandise to the owner of the
trademark for examination, testing, or
other use in pursuit of a related private
civil remedy for trademark
infringement. To obtain a sample under
this section, the trademark/trade name
owner must furnish Customs a bond in
the form and amount specified by the
port director, conditioned to hold the
United States, its officers and
employees, and the importer or owner
of the imported article harmless from
any loss or damage resulting from the
furnishing of a sample by Customs to
the trademark owner. Customs may
demand the return of the sample at any
time. The owner must return the sample
to Customs upon demand or at the
conclusion of the examination, testing,
or other use in pursuit of a related
private civil remedy for trademark
infringement. In the event that the
sample is damaged, destroyed, or lost
while in the possession of the trademark
owner, the owner shall, in lieu of return
of the sample, certify to Customs that:
“The sample described as [insert
description] and provided pursuant to
19 CFR 133.21(d) was (damaged/
destroyed/lost) during examination,
testing, or other use.”

(e) Failure to make appropriate
disposition. Unless the trademark
owner, within 30 days of notification,
provides written consent to importation
of the articles, exportation, entry after
obliteration of the trademark, or other
appropriate disposition, the articles
shall be disposed of in accordance with
§133.52, subject to the importer’s right
to petition for relief from the forfeiture
under the provisions of part 171 of this
chapter.

§133.22 Restrictions on importation of
articles bearing copying or simulating
trademarks.

(a) Copying or simulating trademark
or trade name defined. A ““‘copying or
simulating” trademark or trade name is
one which may so resemble a recorded
mark or name as to be likely to cause the
public to associate the copying or
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simulating mark or name with the
recorded mark or name.

(b) Denial of entry. Any articles of
foreign or domestic manufacture
imported into the United States bearing
a mark or name copying or simulating
a recorded mark or name shall be
denied entry and subject to detention as
provided in §133.25.

(c) Relief from detention of articles
bearing copying or simulating
trademarks. Articles subject to the
restrictions of this section shall be
detained for 30 days from the date on
which the goods are presented for
Customs examination, to permit the
importer to establish that any of the
following circumstances are applicable:

(1) The objectionable mark is removed
or obliterated as a condition to entry in
such a manner as to be illegible and
incapable of being reconstituted, for
example by:

(i) Grinding off imprinted trademarks
wherever they appear;

(ii) Removing and disposing of plates
bearing a trademark or trade name;

(2) The merchandise is imported by
the recordant of the trademark or trade
name or his designate;

(3) The recordant gives written
consent to an importation of articles
otherwise subject to the restrictions set
forth in paragraph (b) of this section or
§133.23(c) of this subpart, and such
consent is furnished to appropriate
Customs officials;

(4) The articles of foreign manufacture
bear a recorded trademark and the one-
item personal exemption is claimed and
allowed under § 148.55 of this chapter.

(d) Exceptions for articles bearing
counterfeit trademarks. The provisions
of paragraph (c)(1) of this section are not
applicable to articles bearing counterfeit
trademarks at the time of importation
(see §133.26).

(e) Release of detained articles.
Atrticles detained in accordance with
§133.25 may be released to the importer
during the 30-day period of detention if
any of the circumstances allowing
exemption from trademark or trade
name restriction set forth in paragraph
(c) of this section are established.

(f) Seizure. If the importer has not
obtained release of detained articles
within the 30-day period of detention,
the merchandise shall be seized and
forfeiture proceedings instituted. The
importer shall be promptly notified of
the seizure and liability to forfeiture and
his right to petition for relief in
accordance with the provisions of part
171 of this chapter.

§133.23 Restrictions on importation of
gray market articles.

(a) Restricted gray market articles
defined. “‘Restricted gray market

articles” are foreign-made articles
bearing a genuine trademark or trade
name identical with or substantially
indistinguishable from one owned and
recorded by a citizen of the United
States or a corporation or association
created or organized within the United
States and imported without the
authorization of the U.S. owner.
“Restricted gray market goods” include
goods bearing a genuine trademark or
trade name which is:

(1) Independent licensee. Applied by
a licensee (including a manufacturer)
independent of the U.S. owner, or

(2) Foreign owner. Applied under the
authority of a foreign trademark or trade
name owner other than the U.S. owner,
a parent or subsidiary of the U.S. owner,
or a party otherwise subject to common
ownership or control with the U.S.
owner (see 88133.2(d) and 133.12(d) of
this part), from whom the U.S. owner
acquired the domestic title, or to whom
the U.S. owner sold the foreign title(s);
or

(3) “Lever-rule”. Applied by the U.S.
owner, a parent or subsidiary of the U.S.
owner, or a party otherwise subject to
common ownership or control with the
U.S. owner (see §§133.2(d) and
133.12(d) of this part), to goods that the
Customs Service has determined to be
physically and materially different from
the articles authorized by the U.S.
trademark owner for importation or sale
in the U.S. (as defined in § 133.2 of this
part).

(b) Labeling of physically and
materially different goods. Goods
determined by the Customs Service to
be physically and materially different
under the procedures of this part,
bearing a genuine mark applied under
the authority of the U.S. owner, a parent
or subsidiary of the U.S. owner, or a
party otherwise subject to common
ownership or control with the U.S.
owner (see 88133.2(d) and 133.12(d) of
this part), shall not be detained under
the provisions of paragraph (c) of this
section where the merchandise or its
packaging bears a conspicuous and
legible label designed to remain on the
product until the first point of sale to a
retail consumer in the United States
stating that: “This product is not a
product authorized by the United States
trademark owner for importation and is
physically and materially different from
the authorized product.” The label must
be in close proximity to the trademark
as it appears in its most prominent
location on the article itself or the retail
package or container. Other information
designed to dispel consumer confusion
may also be added.

(c) Denial of entry. All restricted gray
market goods imported into the United

States shall be denied entry and subject
to detention as provided in § 133.25,
except as provided in paragraph (b) of
this section.

(d) Relief from detention of gray
market articles. Gray market goods
subject to the restrictions of this section
shall be detained for 30 days from the
date on which the goods are presented
for Customs examination, to permit the
importer to establish that any of the
following exceptions, as well as the
circumstances described above in
§133.22(c), are applicable:

(1) The trademark or trade name was
applied under the authority of a foreign
trademark or trade name owner who is
the same as the U.S. owner, a parent or
subsidiary of the U.S. owner, or a party
otherwise subject to common ownership
or control with the U.S. owner (in an
instance covered by 8§ 133.2(d) and
133.12(d) of this part); and/or

(2) For goods bearing a genuine mark
applied under the authority of the U.S.
owner, a parent or subsidiary of the U.S.
owner, or a party otherwise subject to
common ownership or control with the
U.S. owner, that the merchandise as
imported is not physically and
materially different, as described in
§133.2(e), from articles authorized by
the U.S. owner for importation or sale
in the United States; or

(3) Where goods are detained for
violation of § 133.23(a)(3), as physically
and materially different from the articles
authorized by the U.S. trademark owner
for importation or sale inthe U.S., a
label in compliance with §133.23(b) is
applied to the goods.

(e) Release of detained articles.
Avrticles detained in accordance with
§133.25 may be released to the importer
during the 30-day period of detention if
any of the circumstances allowing
exemption from trademark restriction
set forth in §133.22(c) of this subpart or
in paragraph (d) of this section are
established.

(f) Seizure. If the importer has not
obtained release of detained articles
within the 30-day period of detention,
the merchandise shall be seized and
forfeiture proceedings instituted. The
importer shall be notified of the seizure
and liability of forfeiture and his right
to petition for relief in accordance with
the provisions of part 171 of this
chapter.

§133.24 Restrictions on articles
accompanying importer and mail
importations.

(a) Detention. Articles accompanying
an importer and mail importations
subject to the restrictions of §§ 133.22
and 133.23 shall be detained for 30 days
from the date of notice that such
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restrictions apply, to permit the
establishment of whether any of the
circumstances described in §133.22(c)
or 133.23(d) are applicable.

(b) Notice of detention. Notice of
detention shall be given in the following
manner:

(1) Articles accompanying importer.
When the articles are carried as
accompanying baggage or on the person
of persons arriving in the United States,
the Customs inspector shall orally
advise the importer that the articles are
subject to detention.

(2) Mail importations. When the
articles arrive by mail in noncommercial
shipments, or in commercial shipments
valued at $250 or less, notice of the
detention shall be given on Customs
Form 8.

(c) Release of detained articles. (1)
General. Articles detained in
accordance with paragraph (a) of this
section may be released to the importer
during the 30-day period of detention if
any of the circumstances allowing
exemption from trademark or trade
name restriction(s) set forth in
§133.22(c) or 133.23(d) of this subpart
are established.

(2) Articles accompanying importer.
Atrticles arriving as accompanying
baggage or on the person of the importer
may be exported or destroyed under
Customs supervision at the request of
the importer, or may be released if:

(i) The importer removes or
obliterates the marks in a manner
acceptable to the Customs officer at the
time of examination of the articles; or

(ii) The request of the importer to
obtain skillful removal of the marks is
granted by the port director under such
conditions as he may deem necessary,
and upon return of the article to
Customs for verification, the marks are
found to be satisfactorily removed.

(3) Mail importations. Articles
arriving by mail in noncommercial
shipments, or in commercial shipments
valued at $250 or less, may be exported
or destroyed at the request of the
addressee or may be released if:

(i) The addressee appears in person at
the appropriate Customs office and at
that time removes or obliterates the
marks in a manner acceptable to the
Customs officer; or

(ii) The request of the addressee
appearing in person to obtain skillful
removal of the marks is granted by the
port director under such conditions as
he may deem necessary, and upon
return of the article to Customs for
verification, the marks are found to be
satisfactorily removed.

(d) Seizure. If the importer has not
obtained release of detained articles
within the 30-day period of detention,

the merchandise shall be seized and
forfeiture proceedings instituted. The
importer shall be promptly notified of
the seizure and liability to forfeiture and
his right to petition for relief in
accordance with the provisions of part
171 of this chapter.

§133.25 Procedure on detention of articles
subject to restriction.

(a) In general. Articles subject to the
restrictions of §§133.22 and 133.23
shall be detained for 30 days from the
date on which the merchandise is
presented for Customs examination. The
importer shall be notified of the
decision to detain within 5 days of the
decision that such restrictions apply.
The importer may, during the 30-day
period, establish that any of the
circumstances described in §133.22(c)
or §133.23(d) are applicable. Extensions
of the 30-day time period may be freely
granted for good cause shown.

(b) Notice of detention and disclosure
of information. From the time
merchandise is presented for Customs
examination until the time a notice of
detention is issued, Customs may
disclose to the owner of the trademark
or trade name any of the following
information in order to obtain assistance
in determining whether an imported
article bears an infringing trademark or
trade name. Once a notice of detention
is issued, Customs shall disclose to the
owner of the trademark or trade name
the following information, if available,
within 30 days, excluding weekends
and holidays, of the date of detention:

(1) The date of importation;

(2) The port of entry;

(3) A description of the merchandise;

(4) The quantity involved; and

(5) The country of origin of the
merchandise.

(c) Samples available to the
trademark or trade name owner. At any
time following presentation of the
merchandise for Customs examination,
but prior to seizure, Customs may
provide a sample of the suspect
merchandise to the owner of the
trademark or trade name for
examination or testing to assist in
determining whether the article
imported bears an infringing trademark
or trade name. To obtain a sample under
this section, the trademark/trade name
owner must furnish Customs a bond in
the form and amount specified by the
port director, conditioned to hold the
United States, its officers and
employees, and the importer or owner
of the imported article harmless from
any loss or damage resulting from the
furnishing of a sample by Customs to
the trademark owner. Customs may
demand the return of the sample at any

time. The owner must return the sample
to Customs upon demand or at the
conclusion of the examination or
testing. In the event that the sample is
damaged, destroyed, or lost while in the
possession of the trademark or trade
name owner, the owner shall, in lieu of
return of the sample, certify to Customs
that: “The sample described as [insert
description] and provided pursuant to
19 CFR 133.25(c) was (damaged/
destroyed/lost) during examination or
testing for trademark infringement.”

(d) Form of notice. Notice of detention
of articles found subject to the
restrictions of § 133.22 or § 133.23 shall
be given the importer in writing.

§133.26 Demand for redelivery of released
merchandise.

If it is determined that merchandise
which has been released from Customs
custody is subject to the restrictions of
§133.22 or §133.23 of this subpart, the
port director shall promptly make
demand for the redelivery of the
merchandise under the terms of the
bond on Customs Form 301, containing
the bond conditions set forth in §113.62
of this chapter, in accordance with
§141.113 of this chapter. If the
merchandise is not redelivered to
Customs custody, a claim for liquidated
damages shall be made in accordance
with §141.113(g) of this chapter.

§133.27 Civil fines for those involved in
the importation of counterfeit trademark
goods.

In addition to any other penalty or
remedy authorized by law, Customs
may impose a civil fine on any person
who directs, assists financially or
otherwise, or aids and abets the
importation of merchandise bearing a
counterfeit mark (within the meaning of
§133.21 of this subpart) as follows:

(a) First violation. For the first seizure
of such merchandise, the fine imposed
will not be more than the domestic
value of the merchandise (see
§162.43(a) of this chapter) as if it had
been genuine, based on the
manufacturer’s suggested retail price of
the merchandise at the time of seizure.

(b) Second and subsequent violations.
For the second and each subsequent
seizure of such merchandise, the fine
imposed will not be more than twice the
domestic value of the merchandise as if
it had been genuine, based on the
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manufacturer’s suggested retail price of
the merchandise at the time of seizure.

Raymond W. Kelly,
Commissioner of Customs.

Approved: February 19, 1999.
John P. Simpson,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 99-4531 Filed 2—23-99; 8:45 am]
BILLING CODE 4820-02—P

DEPARTMENT OF THE INTERIOR
Minerals Management Service
30 CFR Parts 250, 256, 270, 282

Outer Continental Shelf Regulations

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Correcting amendments.

SUMMARY: This document corrects
various regulations that were published
in several Federal Registers and are
codified in the July 1, 1998, edition of
Title 30—Mineral Resources, Parts 200—-
699, Code of Federal Regulations (CFR).
These regulations relate to operations,
leasing, and nondiscrimination in the
Outer Continental Shelf (OCS). Many of
the sections being corrected have been
amended or redesignated several times.
The primary dates of publication are:
April 1, 1988 (53 FR 10690); June 29,
1979 (44 FR 38276); May 22, 1985 (50
FR 21048); and January 18, 1989 (54 FR
2067). The CFR references all of the
Federal Register publication dates and
page numbers that amended or
redesignated each section.

EFFECTIVE DATE: February 24, 1999.

FOR FURTHER INFORMATION CONTACT:
Kumkum Ray (703) 787-1600.

SUPPLEMENTARY INFORMATION:

Background

The final rules that are being
corrected affect persons holding leases
and operating in the OCS, or who have
violated the OCS Lands Act. The
corrections cover a variety of
miscellaneous administrative
amendments resulting from the
following:

(a) Recent redesignation of the entire
30 CFR 250 regulations (5/29/98, 63 FR
29477) makes citation references in
other parts of the CFR incorrect. In
addition, several citation references in
30 CFR 250 were overlooked in the
redesignation rulemaking. This
document corrects the redesignated
regulatory citations.

(b) Changes to the 30 CFR 250,
Subpart O, regulations on Training (2/5/
97, 62 FR 5322), make obsolete the

reference to a training standard in the
Subpart D regulations on Drilling. This
document deletes the reference to the
obsolete training standard.

(c) Elimination of the former MMS
OCS Atlantic regional office requires the
removal of references to that Region.
The area offshore the Atlantic Coast is
now included with the OCS Gulf of
Mexico Region. This document corrects
references to the OCS Regions.

(d) Revised 30 CFR 250, Subpart N,
regulations on OCS Civil Penalties (8/8/
97, 62 FR 42688), contain typographical
errors and an incorrect reference to
““alleged” violations. This document
corrects the errors and deletes the
reference.

(e) Revisions to 30 CFR 256.52(c) in
1997 changed the status of operators’
areawide bonds to exclude coverage of
lessees (5/22/97, 62 FR 27955). This
document returns the regulation to its
historical position.

Need for Correction

As published, the final regulations
contain errors or incorrect references
that are misleading and need to be
clarified.

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Geological and geophysical
data, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
Oil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, public
lands—rights-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.

List of Subjects in 30 CFR Part 256

Administrative practice and
procedures, Continental shelf,
Environmental Protection, Government
contracts, Mineral royalties, Oil and gas
exploration, Pipelines, Public lands—
mineral resources, Public lands—rights-
of-way, Reporting and recordkeeping
requirements, Surety bonds.

List of Subjects in 30 CFR Part 270

Civil rights, Continental shelf,
Environmental Protection, Government
contracts, Oil and gas exploration.

List of Subjects in 30 CFR Part 282

Continental shelf, Prospecting, Public
lands—mineral resources, Reporting
and recordkeeping requirements,
Research.

Accordingly, 30 CFR Parts 250, 256,
270, and 282 are revised by making the

following correcting technical
amendments:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. The authority citation for Part 250
continues to read as follows:

Authority: 43 U.S.C. 1331 et seq.

§250.204 [Corrected]

2. In §250.204(b)(1)(vii), the citation
*250.139" is revised to read “250.909".

§250.413 [Corrected]

3. In §250.413, the first sentence in
paragraph (c) is revised to read as
follows:

§250.413 Supervision, surveillance, and
training.
* * * * *

(c) Lessee and drilling contractor
personnel must be trained and qualified
according to Subpart O of this part.

* X *

§250.604 [Corrected]

4. In § 250.604, the citation ‘250.67"
is revised to read “250.417"".

§250.900 [Corrected]

5. In §250.900(b), the citation
*250.131" is revised to read ““250.901"".

§250.901 [Corrected]

6. In §250.901(b)(3)(iv), the citation
*250.139” is revised to read ““250.909".

§250.911 [Corrected]

7. In §250.911(b)(4)(ii), the citation
©250.137(a)(4)” is revised to read
+250.907(a)(4)”.

§250.1009 [Corrected]
8. In §250.1009, paragraph (b)(2) is
revised to read as follows:

§250.1009 General Requirements for a
pipeline right-of-way grant.
* * * * *

b * * *

(2) For the purpose of this paragraph,
there are three areas:

(i) The areas offshore the Gulf of
Mexico and Atlantic Coast;

(i) The area offshore the Pacific Coast
States of California, Oregon,
Washington, and Hawaii; and

(iii) The area offshore the Coast of
Alaska.

* * * * *

§250.1403 [Corrected]
9. Section 250.1403 is revised to read
as follows:

§250.1403 What is the maximum civil
penalty?

The maximum civil penalty is
$25,000 per day per violation.
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§250.1404 [Corrected]

10. In §250.1404, paragraph (b) is
revised to read as follows:

§250.1404 Which violations will MMS
review for potential civil penalties?
* * * * *

(b) Violations that MMS determines
may constitute, or constituted, a threat
of serious, irreparable, or immediate
harm or damage to life (including fish
and other aquatic life), property, any
mineral deposit, or the marine, coastal,
or human environment; or
* * * * *

§250.1406 [Corrected]

11. In §250.1406, paragraph (b) is
revised to read as follows:

§250.1406 When will MMS notify me and
provide penalty information?
* * * * *

(b) Information on the violation(s);
and
* * * * *

PART 256—LEASING OF SULPHUR OR
OIL AND GAS IN THE OUTER
CONTINENTAL SHELF

1. The authority citation for Part 256
continues to read as follows:

Authority: 43 U.S.C. 1331 et seq.

§256.52 [Corrected]

2. In §256.52, paragraph (b) and the
last sentence of paragraph (c) are revised
to read as follows:

§256.52 Bond requirements for an oil and
gas or sulphur lease.
* * * * *

(b) For the purpose of this section,
there are three areas. The area offshore
the Atlantic Coast is included in the
Gulf of Mexico. Areawide bonds issued
in the Gulf of Mexico will cover oil and
gas or sulphur operations offshore the
Atlantic Coast. The three areas are:

(1) The areas offshore the Gulf of
Mexico and Atlantic Coast;

(2) The area offshore the Pacific Coast
States of California, Oregon,
Washington, and Hawaii; and

(3) The area offshore the Coast of
Alaska.

(c) * * * Your operator may use an
areawide bond under this paragraph to
satisfy your bond obligation.

* * * * *

3. In paragraph 256.52(h)(2), the
citation 250.10” is revised to read
*250.110.”

§256.56 [Corrected]

4. In §256.56(a)(1), the citation
*250.110" is revised to read ““250.700"".

§256.70 [Corrected]

5. In §256.70, the citation “250.13" is
revised to read ““250.113"".

§256.73 [Corrected]

6. In §256.73, in paragraphs (a) and
(b), the citation ““250.10" is revised to
read “250.110".

§256.76 [Corrected]

7. In 8§ 256.76(a)(3), the citation
©250.12” is revised to read “250.112".

PART 270—NONDISCRIMINATION IN
THE OUTER CONTINENTAL SHELF

1. The authority citation for Part 270
continues to read as follows:

Authority: Sec. 604, Pub. L. 95-372, 92
Stat 695 (43 U.S.C. 1863).

§270.6 [Corrected]

2.1n §270.6, the citations ‘“250.70,
250.71, 250.72, and 250.80"" are revised
to read “250.500, 250.501, 250.502, and
250.510".

§270.7 [Corrected]

3.1n 8270.7, the citations ‘88§ 250.81—
1 and 250.80-2"" are revised to read ““30
CFR 250, subpart N”.

PART 282—OPERATIONS IN THE
OUTER CONTINENTAL SHELF FOR
MINERALS OTHER THAN OIL, GAS,
AND SULPHUR

1. The authority citation for Part 282
continues to read as follows:

Authority: 43 U.S.C. 1331 et seq.

§282.28 [Corrected]

2.1n §282.28(a), the citations *“250.26,
250.33(b)(19), 250.34(b)(12), and
250.45”, are revised to read *“250.126,
250.203(b)(19), 250.204(b)(12), and
250.303".

Dated: February 18, 1999.
E. P. Danenberger,
Chief, Engineering and Operations Division.
[FR Doc. 99-4599 Filed 2—-23-99; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGDO1 99-008]

Safety Zone: Sunken Fishing Vessel
CAPE FEAR, Buzzards Bay Entrance

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: This Safety Zone is an
extension of the original Safety Zone
around the sunken fishing vessel CAPE

FEAR published in the Federal Register
on January 27, 1999. The Coast Guard
has established a safety zone within a
500-yard radius of the site of the sunken
fishing vessel CAPE FEAR in the
entrance to Buzzards Bay at
approximate position 41°23' North and
71°01" West. This safety zone is needed
to protect the maritime community from
possible hazards associated with the
sunken vessel, ongoing oil-pollution
response, and the exposed-location
salvage. Entry into this zone is
prohibited unless authorized by the
Captain of the Port (COTP), Providence,
RI.

EFFECTIVE DATES: This rule is effective
from 12 midnight Friday, February 12,
1999, until the last minute of 12
midnight Wednesday, March 31, 1999.
FOR FURTHER INFORMATION CONTACT:
CWO Payne, Waterways Management,
Coast Guard Marine Safety Office,
Providence, RI, at (401) 435-2300.

SUPPLEMENTARY INFORMATION:
Regulatory History

Pursuant to 5 U.S.C. 553, no notice of
proposed rulemaking (NPRM) was
published for this regulation, and good
cause exists for making it effective less
than 30 days after Federal Register
publication. Because conclusive
information for this emergency was
received so late, there was insufficient
time to draft and publish an NPRM. Any
delay encountered in this regulation’s
effective date would be contrary to
public interest since immediate action is
needed to close a portion of the entrance
to Buzzards Bay to protect the maritime
public from the hazards associated with
the sunken vessel, ongoing oil-pollution
response, and the exposed-location
salvage.

Background and Purpose

This regulation extends the safety
zone in all the waters within a 500-yard
radius of the site of the sunken fishing
vessel CAPE FEAR (O.N. D655734) in
the entrance to Buzzards Bay in
approximate position 41°23' N and
71°01"' W. The safety zone is needed to
protect vessels from the hazards
associated with the sunken vessel,
ongoing oil-pollution response, and the
exposed-location salvage. No vessel may
enter the safety zone without
permission of the Captain of the Port,
Providence, RI.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
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order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects its economic
impact to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.
Costs to the shipping industry from it,

if any, will be minor and have no
significant adverse financial effect on
vessel operators. In addition, because of
the limited number of vessels affected,
the Coast Guard expects the economic
impact of this regulation to be so
minimal that a Regulatory Evaluation is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. “Small entities’” may include
(1) small businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000.

For the reasons addressed in the
Regulatory Evaluation, the Coast Guard
certifies under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that this regulation will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This regulation contains no
collection-of-information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed
regulations in accordance with the
principles and criteria contained in
Executive Order 12612, and has
determined that it does not raise
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that under Figure 2—1,
paragraph 34(g), of Commandant
Instruction M16475.1C, this regulation
is categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6 and 160.5;
49 CFR 1.46.

2. Add temporary section 165.T01—
008 to read as follows:

§165.T01-008 Safety Zone: Sunken
Fishing Vessel CAPE FEAR, Buzzards Bay
Entrance.

(a) Location. The following area has
been declared a safety zone. All waters
within a 500-yard radius of the site of
the sunken fishing vessel CAPE FEAR
(O.N. D655734), in the entrance to
Buzzards Bay in approximate position
41°-23' North and 71°-01" West.

(b) Effective date: This rule is effective
from 12 midnight Friday, February 12,
1999, until 12 midnight Wednesday,
March 31, 1999.

(b) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into or movement within this zone is
prohibited unless authorized by the
COTP Providence.

(2) All persons and vessels shall
comply with the instructions of the
COTP or the designated on-scene patrol
personnel of the U.S. Coast Guard.
These comprise commissioned, warrant,
and petty officers of the U.S. Coast
Guard.

(3) The general regulations covering
safety zones in § 165.23 of this part
apply.

Dated: February 8, 1999.

Peter A. Popko,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 99-4592 Filed 2—-23-99; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 980724195-9038-02; I.D.
070798F]

RIN 0648—-AK95

Final List of Fisheries for 1999; Update
of Regulations Authorizing
Commercial Fisheries Under the
Marine Mammal Protection Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is publishing its final
List of Fisheries (LOF) for 1999 as
required by the Marine Mammal
Protection Act (MMPA). In addition,
NMFS is amending the regulations
implementing section 118 of the MMPA
by clarifying and updating existing
regulations. The final LOF for 1999
reflects new information on interactions
between commercial fisheries and
marine mammals. Under the MMPA,
NMFS must place a commercial fishery
on the LOF into one of three categories
based upon the level of serious injury
and mortality of marine mammals that
occurs incidental to that fishery. The
categorization of a fishery in the LOF
determines whether participants in that
fishery are subject to certain provisions
of the MMPA, such as registration,
observer coverage, and take reduction
plan requirements.

DATES: The amendments to 50 CFR part
229 are effective on February 24, 1999.
Changes to the List of Fisheries for 1999
are effective on March 26, 1999.
ADDRESSES: You may obtain registration
information and materials and marine
mammal reporting forms from the
following regional offices:

NMFS, Northeast Region, One
Blackburn Drive, Gloucester, MA
01930-2298, Attn: Sandra Arvilla;

NMFS, Southeast Region, 9721
Executive Center Drive North, St.
Petersburg, FL 33702, Attn: Joyce
Mochrie;

NMFS, Southwest Region, Protected
Species Management Division, 501 W.
Ocean Blvd., Suite 4200, Long Beach,
CA 90802-4213, Attn: Don Peterson;

NMFS, Northwest Region, 7600 Sand
Point Way NE, Seattle, WA 98115, Attn:
Permits Office;

NMFS, Alaska Region, Protected
Resources, P.O. Box 22668, 709 West
9th Street, Juneau, AK 99802, Attn:
Ursula Jorgensen.
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You may send comments regarding
the burden-hour estimates or any other
aspect of the collection of information
requirements contained in this final rule
to Chief, Marine Mammal Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910 and to the Office of
Information and Regulatory Affairs,
OMB, Attention: NOAA Desk Officer,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Cathy Eisele, Office of Protected
Resources, 301-713-2322; Kim
Thounhurst, Northeast Region, 978—
281-9138; Kathy Wang, Southeast
Region, 727-570-5312; Irma
Lagomarsino, Southwest Region, 562—
980-4016; Brent Norberg, Northwest
Region, 206-526-6733; Brian Fadely,
Alaska Region, 907-586-7642.
Individuals who use a
telecommunications device for the deaf
may call the Federal Information Relay
Service at 1-800-877—-8339 between
8:00 a.m. and 4:00 p.m. Eastern time,
Monday through Friday, excluding
Federal holidays.

SUPPLEMENTARY INFORMATION:

What Is the List of Fisheries?

Under section 118 of the MMPA,
NMFS (we) must publish, at least
annually, an LOF that places all U.S.
commercial fisheries into one of three
categories based on the level of
incidental serious injury and mortality
of marine mammals that occurs
incidental to that fishery. The
categorization of a fishery in the LOF
determines whether participants in that
fishery (you) are subject to certain
provisions of the MMPA, such as
registration, observer coverage, and take
reduction plan requirements.

How Does NMFS Determine Which
Category a Fishery Is Placed In?

You can find the definitions for the
fishery classification criteria for
Category I, Il, and Il fisheries in the
implementing regulations for section
118 of the MMPA (50 CFR part 229). In
addition, these definitions are
summarized in the preambles to the
final rule implementing section 118 (60
FR 45086, August 30, 1995), the final
LOF for 1996 (60 FR 67063, December
28, 1995), and the proposed LOF for
1999 (63 FR 42803, August 11, 1998).

How Do | Find Out Which Category a
Specific Fishery Is In?

This final rule includes two tables
that list all U.S. commercial fisheries by
category. Table 1 to the preamble of this
document is a listing of all fisheries in
the Pacific Ocean (including Alaska).
Table 2 to the preamble of this

document is a listing of all fisheries in
the Atlantic Ocean, Gulf of Mexico, and
Caribbean.

Under section 118 of the MMPA, we
must include all U.S. commercial
fisheries on the LOF. You should
contact one of the Regional Offices if
you are aware of a fishery that is not
included in these tables.

Am | Required To Register Under the
MMPA?

If you are an owner of a vessel or gear
engaging in a Category | or Il fishery,
you are required under 50 CFR 229.4 to
obtain a marine mammal authorization
from us in order to lawfully incidentally
take a marine mammal in a commercial
fishery.

How Do | Register?

If you participate in a fishery that
does not have an integrated registration
program, you must register through one
of our Regional Offices (see ADDRESSES).
The fee for obtaining a new or renewed
authorization each year is $25. Upon
receipt of a completed registration, we
will issue vessel or gear owners a decal
to display on their vessel and an
authorization certificate that must be in
the possession of the operator while
fishing. The procedures and fees
associated with registration differ
between Regions. Special procedures
and instructions for registration in these
Regions are described in the preamble to
the final LOF for 1998 (63 FR 5748,
February 4, 1998).

For some fisheries, we have integrated
the MMPA registration process with
existing state and Federal fishery
license, registration, or permit systems
and related programs. Participants in
these fisheries are registered
automatically under the MMPA and are
not required to pay the $25 registration
fee.

Which Fisheries Have Integrated
Registration Programs?

We have implemented integrated
registration programs in the Alaska
Region, Northwest Region, and
Northeast Region. The following
fisheries have integrated registration
programs under the MMPA: all Alaska
Category Il fisheries; all Washington and
Oregon Category Il fisheries; and three
Atlantic fisheries (the Gulf of Maine,
U.S. mid-Atlantic lobster fishery, the
Atlantic squid, mackerel, butterfish
trawl fishery; and the Northeast sink
gillnet fishery). Special procedures and
instructions for registration in these
integrated fisheries are described in the
preamble to the final LOF for 1998 (63
FR 5748, February 4, 1998).

How Do | Renew My Registration
Under the MMPA?

The Regional Offices send annually
renewal packets to participants in
Category | or Il fisheries that have
previously registered with us; however,
it is your responsibility to ensure that
your registration or renewal forms are
submitted to us at least 30 days in
advance of fishing. If you have not
received a renewal packet by January 1,
or are registering for the first time, you
should request a registration form from
the appropriate Regional Office (see
ADDRESSES).

Am | Required To Submit Reports
When I Injure or Kill a Marine
Mammal During the Course of
Commercial Fishing Operations?

If you are a vessel owner or operator,
or fisher (in the case of non-vessel
fisheries), participating in a Category I,
I1, or 1l fishery, you must comply with
50 CFR 229.6 and report all incidental
injuries or mortalities of marine
mammals that occur during commercial
fishing operations. You can find
instructions for how to submit reports at
50 CFR 229.6(a).

Am | Required To Take an Observer
Aboard My Vessel?

If you are a fisher participating in a
Category | or Il fishery, you are required
to accommodate an observer aboard
your vessel(s). You can find the observer
requirements at 50 CFR 229.7.

Comments and Responses

We received nine letters of comment
on the proposed LOF for 1999 during
the 90-day public comment period.

Comments on Fisheries in the Southwest
Region: Comments on the Hawaii
Swordfish, Tuna, Billfish, Mahi Mahi,
Wahoo, Oceanic Sharks Longline/Set
Line Fishery

Comment 1: Two commenters believe
that NMFS should recategorize the
Hawaii Swordfish, Tuna, Billfish, Mahi
Mahi, Wahoo, Oceanic Sharks Longline/
Set Line Fishery from Category Il to
Category Il. The fact that NMFS has not
conducted surveys necessary to
determine stock abundance and
distribution, and therefore to calculate
Potential Biological Removal (PBR)
levels for Hawaiian stocks should not be
used as a rationale for failing to classify
fisheries that interact with animals as
Category | or Il fisheries.

Given that there is no PBR level
calculated for Risso’s dolphins, that
there are fishery interactions that have
not been quantified because there is no
definition of serious injury available,
and that there is a complete lack of
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observer coverage in other fisheries (e.qg.,
gillnet and purse seine operations) that
may interact with this stock, the
commenters are concerned that this
might be a Category | fishery.

Another commenter adds that NMFS
has data that demonstrate observed
mortality, has guidance from experts on
what constitutes serious injury, and has
the recommendation of the Pacific
Scientific Review Group (SRG) to
support a reclassification of this fishery
to a Category Il fishery.

Response: We recognize that takes of
marine mammals are occurring
incidental to the operations of the
Hawaii swordfish, tuna, billfish, mahi
mahi, wahoo, oceanic sharks longline/
set line fishery; however, there is
significant uncertainty regarding the
level of interactions that are occurring,
the specific stocks that are involved,
and the number of injured animals that
die as a result of their interaction with
this fishery. Because information
regarding incidental takes in this fishery
became available in only summer 1998,
we have not been able to fully assess the
categorization of this fishery in
developing the LOF for 1999.

We have expanded observer coverage
in this fishery and are in the process of
developing expanded take estimates for
this fishery. We plan to conduct a
thorough review of these estimates and
of incidental marine mammal injury
information in the development of the
proposed LOF for 2000 (see response to
Comment 16). The Hawaii longline
fishery will be further considered for
recategorization as a Category Il fishery
at that time.

Although this fishery will currently
remain in Category Ill, we will continue
to have the authority to place observers
on Hawaii longline vessels. In addition,
participants in this fishery are required
to submit vessel logbooks, to report all
interactions with marine mammals, and
to obtain a limited entry permit to
participate in this fishery.

Comments on Fisheries in the Northwest
Region: Comments on Tribal Gillnet
Fisheries in Washington

Comment 2: One commenter notes
that tribal gillnet fisheries in the state of
Washington should be included in the
LOF even if NMFS no longer places
observers aboard these formerly
Category | and Il fisheries.

Response: Tribal fisheries are
conducted under the authority of Indian
treaties rather than under the MMPA.
The MMPA's registration and
Authorization requirements do not
apply to treaty Indian fishers operating
in their usual and accustomed fishing
areas. Since including tribal fisheries in

the LOF would require them to obtain
an Authorization Certificate, we do not
include tribal fisheries in the LOF. A
complete explanation for the exclusion
of treaty Indian fisheries can be found
in the final rule implementing section
118 of the MMPA (60 FR 45096, August
30, 1995).

Comments on Fisheries in the Alaska
Region—General Comments

Comment 3: One commenter notes
that there are several fisheries operating
in Alaska that may be interacting with
marine mammals, yet no observer
coverage is possible due to their listing
as Category Il fisheries. These include,
but are not limited to, the salmon set
gillnets in Prince William Sound; the
Kuskokwim, Yukon, Norton Sound,
Kotzebue salmon gillnet fishery; and
herring gillnets.

Response: We have marine mammal
interaction data from an observer
program conducted in 1990 in the
Prince William Sound (PWS) salmon set
gillnet fishery. Observed rates of harbor
seal and marine mammal mortality for
this fishery warrant a Category Il
designation. Salmon set gillnet fisheries
in the Yukon-Kuskokwim Delta, Norton
Sound and Kotzebue areas mostly
comprise of Alaskan Natives. Marine
mammals caught incidental to
commercial fishing by Alaskan Natives
and retained for subsistence use have
not been considered in fishery
categorization. However, we are
currently reviewing this policy. There
are few reports of mortalities or serious
injuries from these fisheries (see
response to Comment 6).

Comment 4: One commenter doubts
that no interactions take place between
the pot fisheries and humpback whales
and other large cetaceans in Alaska.
There are large numbers of
entanglements of humpback whales and
right whales in the buoy lines used by
the lobster fishery in the northeastern
United States. In Alaska, it would seem
that lack of effort more than any other
factor leads to lack of reporting of
entanglements of whales in Alaska.

Response: No humpback whale
mortalities were observed during the
1990-97 Bering Sea and Gulf of Alaska
finfish pot fisheries monitored by our
observers. During 1997, there were three
reports of humpback whales entangled
in lines with attached buoy in southeast
Alaska, but these were deemed likely to
be observations of the same whale based
on the limited information in the
reports. Because of the limited
information in the reports, it was not
possible to attribute these interactions to
a particular fishery. Details of these

interactions can be found in the annual
Stock Assessment Reports (SARS).

Comment 5: One commenter believes
that failure to report interactions in
logbooks cannot be considered
sufficient grounds for determining
categories, and consideration should be
given to upgrading the category if the
gear type is one that is known to
entangle certain species of marine
mammals and if those species are
present coincident with the fishery
activities.

Response: We agree. The logbook
reporting program conducted during
1990-93 was replaced under the 1994
MMPA amendments with a fisher self-
reporting program, which requires the
reporting of marine mammal injuries or
death within 48 hours of completion of
a fishing trip, regardless of fishery
categorization. Logbook reports of
mortality and serious injury were
considered to be underestimates of
incidental mortality based on
comparisons to observer program data.

The reports of injuries and mortalities
occurring incidental to fishing from
fisher self-reports collected during
1996-97 were significantly fewer than
those reported during the logbook
program for Alaskan fisheries. Data
collected directly through observer
programs are thus preferred for
categorization. Beginning in 1998, the
Alaska Region will exclude fisher self-
report estimates for calculation of
estimated minimum annual fisheries-
related mortality. In the absence of, or
in addition to, observer data, we also
base fishery categorizations on stranding
data, evaluation of fishing techniques,
gear used, seasons and areas fished, and
distribution of marine mammals within
the area.

Comment 6: One commenter notes
that additional Category Il fisheries in
Alaska that may be interacting with
marine mammals are unobserved and
pose some concern. These include the
Cook Inlet salmon drift and set gillnets
that may be interacting with the
beleaguered Cook Inlet beluga whale
stock.

Response: We agree. Because of the
immediacy of the Cook Inlet beluga
whale decline, we have deferred a
planned rotational monitoring program
to observe eight Category Il salmon net
fisheries within Alaska in order to
observe Cook Inlet salmon drift and set
gillnet fisheries during 1999 and 2000.

Comment 7: One commenter
guestions the utility of definitions in the
Tier system for categorizing fisheries if
it is not possible to place observers on
unobserved Category Il fisheries because
they are considered low priority as
Category Il fisheries. Perhaps some
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consideration should be given to listing
fisheries as Category | fisheries if they
take less than 50 percent of the PBR
level of any one stock but they have
historically interacted with species
listed under the Endangered Species Act
(ESA) (e.g., Steller sea lions).

Response: We agree that it is difficult
to prioritize fisheries nationally for
observation, given the available funds.
We recently convened a workshop to
attempt to establish a prioritization
scheme for Category | and Il fishery
observer programs. We concluded that
the top priority for observation were
Category | fisheries required for
observation under a Take Reduction
Plan (TRP). A second tier of priority was
Category | fisheries in the monitoring/
compliance phase of a TRP, and
unobserved Category Il fisheries.

The MMPA also mandates that
fisheries that take ESA-listed species
have the highest priority for
observation. ESA-listed species already
have conservative PBR levels associated
with them by using 0.1 as a recovery
factor; thus, further adjusting the
categorization criteria could be
inadvertently restrictive.

Comments on the Southeast Alaska
Salmon Purse Seine Fishery

Comment 8: One commenter notes
that two factors chiefly determine the
classification of a fishery: the number of
incidental takes and the allowable PBR
level. Due to a lack of quality data for
the inputs to the PBR formula, it is
possible for a fishery to have minimal or
even a singular incidental take in 8
years but to still meet the criteria for a
Category Il fishery (for example, the
Southeast Alaska salmon purse seine
fishery). The formula that determines
the percent PBR (and so the category for
the fishery) has three inputs: population
size, productivity rate, and the recovery
factor. Many of the inputs to the formula
are unknown or approximated using
theoretical values. Many of these values
are very conservative in light of current
population trends. Other inputs, such as
the recovery factor, are management
designations that may not reflect current
population status. The output of a
formula cannot be more precise than the
sum of the inputs. Imprecise inputs can
result in an improper classification of a
fishery.

Response: This comment has two
parts: First, concern about calculation of
the PBR level and how uncertainties in
data are treated and, secondly how the
PBR level is used in the fisheries
classification process. The MMPA
mandates that we not allow marine
mammal stocks to become depleted and
that stocks be allowed to recover to or

remain at an optimum sustainable
population size. We have defined this as
a population size between carrying
capacity and the maximum net
productivity level (for marine mammals
it is assumed to be between 50-85
percent of carrying capacity). The intent
of using a PBR level mortality-based
management scheme is to allow
determination of an appropriate human-
related mortality level that could be
sustained, while still allowing marine
mammal populations to recover to or
remain above their maximum net
productivity level.

Inputs into the PBR formula will have
uncertainties or biases that are known or
can be estimated (i.e., of population
counts) and variability or biases that are
unknown. The PBR level achieves a
suitably conservative estimate in spite
of potential bias and uncertainty in the
data. Because the fishery classification
criteria are defined relative to a stock’s
PBR level and because this level can be
very low for some endangered stocks,
commercial fisheries that incur minimal
serious injuries or mortalities may be
classified as Category | or Il. However,
fisheries are also categorized based on
evaluation of fishing techniques, gear
used, methods used to deter marine
mammals, target species, seasons and
areas fished, and the species and
distribution of marine mammals in the
area. In the absence of observer data, the
likelihood that a small increase in PBR
level would change the categorization of
a fishery is remote. It is fully in keeping
the concept of PBR that populations
should be increasing if the mean annual
mortality does not exceed the PBR level.
However, the intent of Congress, as
expressed in the MMPA, is that fishery
mortalities be reduced much further
than PBR to a level approaching a zero
mortality rate. See response to Comment
10.

Comment 9: One commenter believes
that classification as a Category Il
fishery is a significant burden to
fishermen and constitutes an
indictment. Additionally, vessels in a
Category Il fishery must take observers
upon request, a requirement which
brings up such issues as size of vessel,
space, liability, direct and indirect costs.
Any participant in a Category Il fishery
will also be required to comply with any
applicable TRPs.

Response: Participants in Category Il
fisheries are required to have a Marine
Mammal Authorization Program
(MMAP) Certificate authorizing
incidental serious injuries or mortalities
of marine mammals during commercial
fishing authorizations. In Alaska, this
process is automatic and free of charge
to the permit holder, thus greatly

minimizing any burden to the fishery. In
addition, participants must carry an
observer if we request you to do so.

Fishery categorization does not
constitute an indictment. Rather, itis a
comparison of the best information
available that relates an estimated
annual incidental marine mammal
serious injury and mortality rate to a
stock’s population status. This is an
effective means by which to focus
limited resources on the most critical
areas of interaction.

Comment 10: One commenter
believes that the Southeast Alaska
salmon purse seine fishery should be
reclassified as a Category Il fishery and
that it has been unduly singled out as
the only Category Il purse seine fishery
in Alaska. This fishery is a Category Il
fishery regarding the central north
Pacific stock of humpback whales,
based on one incidental take in the last
8 years. Given that the population is
stable and increasing, using the
theoretical cetacean maximum net
productivity rate of 4 percent and a
recovery factor of 0.1 is unduly
conservative. Because there has been
only one take in 8 years, the mean
annual mortality rate should be 0.125,
rather than the 0.2 representing one take
in 5 years, as is reported in the SARs.

Response: With the exception of two
harbor seal mortalities in 1993, we have
neither received reports of serious
injury or mortality nor of stranding
entanglements attributable to other
Alaskan purse seine fisheries. However,
this is likely to be an underestimate (see
response to Comment 5). Based on the
reported humpback whale
entanglement, by limiting the
categorization to the southeast Alaska
salmon purse seine fishery, we
appropriately limited our concern to a
specific fishery.

It is consistent that marine mammal
populations should increase if the total
mean annual mortality does not exceed
the PBR level. We revised the central
north Pacific humpback whale
population estimate in the draft 1998
SARs based on newly available data,
resulting in an increase of the minimum
population estimate relative to that
published in the 1996 SAR. However,
the draft 1998 SAR also notes that,
while there was qualitative evidence of
an increase, there was no quantitative
evidence. However, the PBR level was
appropriately revised from 2.8 to 7.4
whales per year.

We agree that it is ideal to use a
maximum net productivity rate (Rmax)
based on reliable stock-specific
information rather than a default value,
which is 4 percent in the case of
cetaceans. This information does not
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currently exist for the central north
Pacific stock of humpback whales, and
it is extremely difficult to collect such
data. Higher Rmax estimates have been
generated from the Gulf of Maine (6.5
percent); however, neither the Pacific
nor Alaska SRGs recommended
applying this to any Pacific Ocean
humpback whale stock. As part of
efforts to continually improve the PBR-
based management process, we are
conducting a review of the veracity and
applicability of current Rmax default
values, and we will adopt new
guidelines if appropriate.

The intent of the recovery factor is to
allow for uncertainty and unknown
estimation errors, and also to
accommodate additional information to
allow for management discretion as
appropriate with the goals of the MMPA
(Barlow et al, 1995). Based on
simulations, we estimated that a
recovery factor of 0.1 would not create
more than a 10 percent increase in
population recovery time for
endangered stocks. The Alaska SRG has
recommended, and we agree, to retain
the use of 0.1 for this humpback whale
stock. This is due to at least four factors:
(1) qualitatively, it seems that this stock
of humpback whales is increasing, but
there is no quantitative estimate; (2)
uncertainty of fisheries takes; (3)
uncertainty of stock structure; and (4) its
endangered species status. However, we
prefer to utilize the most appropriate
recovery factor values that are not
inappropriately restrictive. Thus, an
effort is currently underway to develop
a more objective system to adjust
recovery factors. This will also include
an analysis of the appropriateness of
using a recovery factor of 0.1 for
endangered species.

We currently use the most recent 5
years of data available for mortality
calculations. Thus, we calculated the
minimum estimated mean annual
mortality as 1 mortality in 5 years, or 0.2
per year. This is presumed to be a
minimum estimate. Another 1994
entanglement could have been due to
this fishery rather than to the southeast
Alaska drift gillnet fishery (see response
to Comment 11), which would result in
0.4 mortalities per year, or 5 percent of
the PBR level. As previously stated, if
the estimated minimum total annual
mortality rate (i.e., all human-caused
mortalities, 1.2 per year for this stock)
is less than the PBR level, the stock
should be increasing. However, the
intent of Congress, as expressed in the
MMPA, is that fishery mortality be
reduced much further than PBR to a
level approaching a zero mortality rate.
The current fisheries-related mortality
estimate (across all fisheries interacting

with this stock) is 1.0 whales per year.
This take level does not exceed the PBR
level, but is in excess of 10 percent
(0.74) of the PBR level, thus justifying
application of tier 2 LOF criteria. In the
absence of adequate estimates of
fisheries-related marine mammal
mortality and serious injury, small
increases in the PBR level are unlikely
to result in the reclassification of a
fishery. We are confident that the best
available data were incorporated into
the PBR equation for this stock of
humpback whales.

Comments on the Southeast Alaska
Salmon Drift Gillnet Fishery

Comment 11: One commenter
believes that the southeast Alaska
salmon drift gillnet fishery should be
reclassified as a Category Il fishery.
This fishery interacts with seven marine
mammal stocks, but mortality only
exceeds 1 percent of the PBR level for
the central north Pacific stock of
humpback whales and southeast stock
of harbor porpoise. For the harbor
porpoise, the total annual mortality
across all fisheries is less than 10
percent of the PBR level, so all fisheries
interacting with this stock should be
placed in Category Ill. A 1994 report of
an entanglement in Chatham Strait was
attributed to this fishery, but this fishery
does not occur in Chatham Strait. Why
was a humpback whale that was
released trailing gear in 1996 presumed
to have been a mortality?

Response: Calculation of a PBR level
provides a useful method for
quantifying the effect of fisheries-related
mortality relative to the size of marine
mammal stocks. However, in the
absence of adequate estimates of
fisheries related mortality, we evaluate
additional factors to categorize fisheries
(see response to Comment 5). The
southeast Alaska salmon drift gillnet
fishery is known to interact with six
stocks of marine mammals. For a
discussion of the data and values used
in the calculation of the central north
Pacific stock of humpback whales,
please see the response to Comment 10.
Fisheries-related and other sources of
serious injury and mortality are
summarized in the Alaska SARs, rather
than the LOF. As reported in the 1998
draft SAR, in 1994 a humpback whale
in weakened condition was reported
entangled in fishing nets with floats
attached in Chatham Strait. This
entanglement was attributed to the
salmon drift gillnet fishery. The SAR
goes on to state, however, that this
could have been just as likely
attributable to the southeast Alaska
salmon purse seine fishery. In 1996, a
humpback whale was reported

entangled and released trailing salmon
drift gillnet gear. These entanglements
were presumed, but not known, to have
resulted in mortalities. These
entanglements were presumed to have
resulted in mortalities because both
animals were released trailing gear that
was likely to impede or prevent the
animals’ ability to move or feed. The
classification of either the southeast
Alaska salmon purse seine or the
southeast Alaska salmon drift gillnet
fishery would remain unchanged
regardless of whether this entanglement
was considered to result in a mortality.
See response to Comment 16.

We originally classified this fishery
based on a minimum annual estimated
fisheries’ mortality of harbor porpoise
greater than 10 percent of the PBR level
based on a presumed single Alaskan
stock of harbor porpoise (see 1995
Alaska SAR). In 1996, we determined
that harbor porpoise were more
appropriately managed as three separate
stocks within Alaska (Southeast Alaska
stock, Gulf of Alaska stock, and Bering
Sea stock). Thus, from a biological
standpoint it is now even more critical
to have reliable estimates of fishery-
related mortality affecting each stock.
Additionally, logbook reports and fisher
self reports are considered to be
underestimates of actual mortality (see
response to Comment 5). Based on the
gear type used, the temporal and spatial
overlap of this fishery with the
southeast Alaska stock of harbor
porpoise, and the estimated minimum
annual mortality rate of humpback
whales, a Category Il classification is
appropriate.

Comment 12: One commenter
believes that the Bristol Bay salmon
drift gillnet fishery should be
reclassified as Category lll. This fishery
has interactions with seven marine
mammals, but mortality attributed to
this fishery does not exceed 1 percent of
the PBR level of any of the stocks.

Response: Concern over estimated
annual fisheries-related mortality of the
Bering Sea stock of harbor seals (6.7
percent of the PBR level, of which 5.5
percent is attributable to this fishery)
and the endangered western stock of
Steller sea lions (8.9 percent of the PBR
level, of which 0.8 percent is
attributable to this fishery), which are
considered to be minimum estimates,
warrant a Category Il classification for
the Bristol Bay salmon drift gillnet
fishery. In the absence of observer data,
we do not believe that this fishery
should be reclassified in Category Il
given the gear type and temporal and
spatial overlap with these marine
mammal stocks.
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Comments on Fisheries in the Southeast
Region: Comments on Gulf of Mexico
Menhaden Purse Seine Fishery

Comment 13: One commenter agrees
that the three Gulf coastal stocks of
bottlenose dolphin should be combined
for purposes of categorization; however,
the commenter added that the Gulf of
Mexico Outer Continental Shelf (OCS)
stock should be combined as well. This
would result in a PBR level of 586
individuals. In addition, the commenter
notes that dolphin mortality in this
fishery is a highly isolated event and a
linear extrapolation of observer data
grossly overestimates the bycatch across
the entire fishery. For these reasons, the
commenter believes the Gulf of Mexico
menhaden purse seine fishery should
remain in Category Ill.

Response: We agree that the stock
structure for bottlenose dolphins, as
defined in the SARs, is tentative and
that, as more information regarding Gulf
of Mexico bottlenose stock structure
becomes available, the SARs will be
revised accordingly. However, the SARs
represent the current, best information
available, and we must defer to them in
order to ensure a risk-averse approach to
LOF designations.

We recognize the possibility that the
current divisions of the coastal stock(s)
may not be the most biologically
appropriate and that some mixing with
OCS stock(s) may occur; therefore, we
proposed to place the Gulf of Mexico
menhaden fishery in Category Il, rather
than the otherwise justifiable Category I.

The best information available
indicates that at least three stocks are
present in the coastal zone and that
animals inhabiting the OCS region are
from separate and distinct stock(s).
However, if NMFS were to use a PBR
level of 586 individuals as suggested,
the 68 estimated takes still exceed the
10 percent threshold and warrant a
Category Il designation. Additionally, a
study of the fishery by J.Y. Christmas
(1960) indicates that capture rates of
bottlenose dolphin in the menhaden
fishery at that time were similar to that
recorded in the Louisiana State
University bycatch study.

We are confident that the estimate of
68 dolphins taken annually in the
fishery is reasonable and that elevation
to Category Il is justified at this time,
and believe that an observer program
designed to estimate the level of
dolphin mortality is necessary to further
refine this estimate.

Comment 14: One commenter
believes that the Gulf of Mexico
menhaden purse seine fishery should be
classified as a Category | fishery, rather
than as a Category Il fishery, because the

mortality to this stock exceeds its PBR
level. NMFS’ rationale for placing this
fishery in Category Il is that stock
structure is being re-examined,;
however, discussions of the Atlantic
SRG focused on the need to re-examine
the stock structure of several other
stocks of coastal dolphins, not including
the Western coastal stock with which
this fishery interacts. The commenter
believes that this fishery should be
placed in Category | and that a take
reduction team should be established
for bottlenose dolphins, as is required
by the MMPA.

Response: With respect to the Gulf of
Mexico menhaden fishery, we believe
that the uncertainty with respect to Gulf
of Mexico bottlenose dolphin structure
basin-wide, as well as the fact that the
observer program in which the known
dolphin takes were recorded was not
specifically designed to estimate
dolphin mortality, provide justification
for placing the fishery in Category Il
rather than Category I. If we receive new
information to indicate that the western
coastal stock is an isolated stock, and a
mortality estimate (based on a program
designed to achieve an estimate of
dolphin mortality) indicates that
mortality levels exceed 50 percent of the
PBR level, we will recategorize this
fishery as a Category | fishery.

Our Southeast Regional Office is
working in cooperation with industry to
develop take reduction strategies aimed
at reducing marine mammal bycatch in
this fishery.

Comment 15: One commenter
supports NMFS’ proposal to reclassify
the Gulf of Mexico menhaden purse
seine fishery from a Category Il to a
Category Il fishery but urged NMFS to
re-examine the stock structure of the
three Gulf coastal stocks, to increase the
observer coverage and collection of
effort data, and to improve the bycatch
estimate for this fishery in order to more
accurately classify this fishery.

Response: We are actively involved in
a multi-method approach to
determining stock structure of
bottlenose dolphins in the mid-Atlantic.
The mid-Atlantic area is the current
focus for our bottlenose dolphin
research because of the depleted listing
of the presumed coastal migratory
stock(s) and because of the high bycatch
rate indicated by the level of fishery-
related strandings recorded in the mid-
Atlantic states. After this research is
complete, we intend to apply the
techniques used in the mid-Atlantic to
assess bottlenose stocks in the Gulf of
Mexico.

We are also working to establish an
observer program designed to estimate
the level of dolphin mortality associated

with the Gulf of Mexico menhaden
fishery. Accurate effort data already are
routinely collected, independent of an
observer program.

Comments on the Atlantic Ocean,
Caribbean, and Gulf of Mexico Large
Pelagics Longline Fishery

Comment 16: One commenter
requests that NMFS revise the
categorization of the Atlantic Ocean,
Caribbean, and Gulf of Mexico large
pelagics longline fishery from Category
| to Category II. The Category |
classification for this fishery was based
on estimates of annual serious injuries
and/or incidental mortalities of pilot
whale interactions based on the PBR
level set in the 1994 SARs. The latest
NMEFS estimate of annual serious injury
and/or incidental mortality for pilot
whales by this fishery is 5.5 animals per
year, representing only 12 percent of the
PBR level for pilot whales (45 animals).

Response: The present Category |
classification for the Atlantic pelagic
longline fishery is based on an
estimated average annual pilot whale
mortality of 5.5 pilot whales between
1992 and 1995. Because of the timing
and location of these mortalities and
lack of photo-documentation, we do not
know whether some or all of these
whales may have been short-finned
pilot whales, Globicephala
macrorhynchus, which have a PBR level
of 3.7 animals per year. The Atlantic
SRG, an external panel convened to
advise us on the SARs, advised adopting
the risk-averse strategy of assuming that
an observed mortality or serious injury
of a pilot whale may be attributed to
either species. Based on an annual
short-finned pilot whale mortality of 5.5
animals per year, the Atlantic pelagic
longline fishery exceeds the PBR level
of 3.7 animals per year; thus, the
Atlantic pelagic longline fishery fits the
criteria for a Category | fishery.

The annual marine mammal bycatch
rate in this fishery is based only on
incidental mortalities and does not
include those animals that are
incidentally injured. Based on observer
information and fisher reports, we know
that many animals are hooked or
entangled in this fishery and
subsequently released alive. Some
percentage of these injured animals
sustain serious injuries that will likely
result in death.

Under the MMPA, we are required to
consider both incidental mortalities and
serious injuries when determining a
fishery’s annual marine mammal
bycatch level. We are currently
developing biological criteria for
determining what constitutes a serious
injury to a marine mammal that is
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injured incidental to commercial fishing
operations. These guidelines will be
based on the results of a workshop that
we convened in April 1997 to collect
expert opinion on what types of injuries
should be considered ‘““serious injuries.”

Our consideration of incidental
marine mammal injuries that occur
incidental to the Atlantic pelagic
longline fishery will result in an annual
mortality and serious injury rate which
is higher than the current level (which
is based only on incidental mortalities).

Comment 17: One commenter
requests that NMFS review and revise
the species listed for each fishery in the
LOF. In addition, the commenter
requests that NMFS delete species that
have not been documented or otherwise
verified to have been seriously injured
and/or incidentally killed by the U.S.
Atlantic pelagic longline gear.
Specifically, the commenter requests
that the following species/stocks be
removed from the list of species that
interact with the Atlantic pelagic
longline fishery: Humpback whale,
Western North Atlantic (WNA); Minke
whale, Canadian east stock; Common
dolphin, WNA, Striped dolphin, WNA,
Bottlenose dolphin, WNA offshore; and
Harbor porpoise, Gulf of Maine/Bay of
Fundy.

Response: In the development of the
proposed LOF for 2000, we will conduct
a thorough review of the species and/or
stocks that interact with Atlantic Ocean,
Gulf of Mexico, and Caribbean fisheries
and propose any needed changes to the
list of species and/or stocks that interact
with the Atlantic pelagic longline
fishery at that time.

In considering which stocks should be
listed in the LOF as interacting with the
Atlantic pelagic longline fishery, the
commenter notes the differences
between the list of species/stocks that
are listed in the LOF and those listed in
the SARs. As described in the proposed
LOF (63 FR 42803, August 11, 1998), the
LOF tables list the marine mammal
species/stocks that are incidentally
killed or injured (including non-serious
injuries) in each fishery based on
observer data, logbook data, stranding
reports, fishers’ reports, anecdotal
reports, and other sources of
information. The criteria for listing a
species/stock in the LOF are much more
broad than in the SARs, which often
only describes stocks which have
incurred mortalities and serious
injuries. The list of species/stocks in the
LOF includes all species or stocks
known to incur injury or mortality for
a given fishery; however, not all species
or stocks identified are necessarily
independently responsible for a
fishery’s categorization.

Comment 18: One commenter
requests that NMFS sub-divide the
Atlantic Ocean, Caribbean, and Gulf of
Mexico pelagic longline fisheries for
swordfish, tuna and sharks into three
regional fisheries on the LOF. The
pelagic longline fisheries within the
Exclusive Economic Zone should be
divided into north and south regions
with a boundary at Cape Hatteras, NC.
The pelagic longline fishery in the Gulf
of Mexico should be categorized
separately.

Separating these fisheries by fishing
region would facilitate establishing a
standardized process for monitoring
effort, estimating serious injury and
incidental mortality rates and evaluating
the effectiveness of take reduction
methods.

In response to similar previous
requests from the commenter, NMFS’
response was that the Atlantic Offshore
Cetacean Take Reduction Team would
be the appropriate forum to discuss this
issue; however, this alternative was not
discussed during the Team’s meetings.
In addition, NMFS’ previous response
indicated that nearly all of the
participants moved across the proposed
boundaries. The commenter disagrees
and thinks that NMFS should review
available effort data, which should
indicate that nearly all of the
participants stay within the proposed
boundaries.

Response: We continue to find that
fishers in the Atlantic pelagic longline
fishery move across the proposed
boundaries, as do many of the protected
species impacted by the fishery. In
addition, this fishery is currently
managed on a fishery-wide basis for
fishery management purposes, and we
believe it is appropriate to maintain the
same fishery definitions across NMFS
offices wherever possible. For these
reasons, we believe that it is not
appropriate to subdivide the pelagic
longline fishery at this time.

Comments on Mid-Atlantic Coastal
Gillnet Fishery

Comment 19: One commenter
guestions NMFS’ assertion that there is
no additional information on the Mid-
Atlantic coastal gillnet fishery’s
interactions to justify recategorizing it as
a Category | fishery. Data presented to
the Mid-Atlantic Take Reduction Team
in June 1997 documented stranded
bottlenose dolphins with evidence of
net marks. Between February 19 and
May 30, 1997, 15 of the 31 carcasses
whose conditions permitted analysis
showed evidence of entanglement-
related mortality. These, along with
subsequent strandings, certainly exceed
50 percent of the PBR level of 25 for

coastal bottlenose dolphins and justify
this fishery being listed in Category I.

Response: Although data presented to
the take reduction team indicate high
take levels of bottlenose dolphins in
1998, the 5-year average dolphin
mortality attributable to interaction with
monofilament nets, as reported in
available stranding data, is 12.5 animals
per year, which is exactly 50 percent of
the PBR level. These takes cannot be
directly ascribed to the Mid-Atlantic
coastal gillnet fishery because other
fisheries, such as haul seines and pound
nets, could also leave net marks on
dolphin or porpoise carcasses.

We believe that it is appropriate to
maintain the Category Il designation
until more definitive data are available.
This fishery will continue to be
observed and participants will be
subject to all of the requirements of
participants in Category | fisheries. The
Mid-Atlantic coastal gillnet fishery
observer program has recently recorded
interactions with bottlenose dolphins.
Provided that we are able to achieve
representative sampling of the fishery,
these data, once analyzed, will be used
instead of the less definitive stranding
data. We anticipate that these mortality
estimates will be available before
publication of the proposed LOF for
2000. We will propose a
recategorization of this fishery to
Category | at that time, if appropriate.

Comments on North Carolina Inshore
Gillnet Fishery

Comment 20: One commenter
disagrees with NMFS’ decision to retain
the North Carolina inshore gillnet
fishery as a Category Ill fishery when
evidence indicates that the North
Carolina inshore gillnets interact with
bottlenose dolphins. While it is true that
stock structure is being reconsidered for
this stock, the fishery will still be
exceeding 10 percent of the PBR level
regardless of whether the current stock
structure is retained. This fishery, along
with other coastal fisheries that are
operating in the area where stranded
animals are found with evidence of net
entanglement, should be listed as
Category | or Il fishery.

Response: There are very few marine
mammal strandings reported from
inshore waters; thus, the existing
category Il designation is currently
appropriate. We are currently in the
process of reviewing stranding records
(e.g., verifying exact location data) to
ensure that an accurate count is
available from which to assess the
percentage of the PBR level which is
attributable to gillnet interactions in
inshore waters. In addition, we are
expending some observer effort in these
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waters. Although we believe that the
interaction rate is fairly low, if any takes
are observed in inshore waters, we will
develop an estimate of the level of take
in this inshore component of this
fishery and use it to re-assess the
categorization of the fishery.

Comments on Atlantic Fisheries
Interacting with Coastal Bottlenose
Dolphins

Comment 21: One commenter is
concerned that NMFS does not have
adequate population abundance
estimates and stock structure
information for coastal bottlenose
dolphins to allow it to accurately assess
the PBR level for this stock and to
determine bycatch levels in the Atlantic
Ocean, Gulf of Mexico blue crab trap/
pot fishery, the North Carolina inshore
gillnet fishery, and other fisheries. The
commenter notes that it is a violation of
the MMPA for NMFS to continue to
allow fisheries to take bottlenose
dolphins in the absence of this
information and any take reduction
plan. NMFS must immediately work to
obtain accurate population abundance
estimates and stock structure
information for bottlenose dolphin.

Response: We recognize the
importance of these issues and have
committed resources to developing
accurate abundance estimates and to
obtaining critical stock structure
information. We are committed to
answering complex bottlenose dolphin
stock structure questions and, wherever
possible, are devoting our limited
resources toward addressing these
issues.

We have been operating an observer
program in nearshore waters since early
1998. By spring 1999, marine mammal
bycatch data from this observer program
will be available and marine mammal
bycatch estimates will be developed. We
plan to use these data, in conjunction
with the best available data on
abundance (i.e., information contained
in the most recent SAR), and will
consider convening a take reduction
team at that time, if appropriate.

Comments on North Carolina Haul
Seine Fishery

Comment 22: One commenter
supports NMFS’ proposal to change the
name of the “North Carolina haul seine
fishery” to the “Mid-Atlantic haul seine
fishery.”

Response: We agree and are changing
the name of the *“North Carolina haul
seine fishery” to the “Mid-Atlantic haul
seine fishery.”

Comments on the Mid-Atlantic,
Southeastern U.S. Atlantic, Gulf of
Mexico Shrimp Trawl Fishery

Comment 23: One commenter
believes that the Mid-Atlantic,
Southeastern U.S. Atlantic, Gulf of
Mexico shrimp traw!l fishery should be
elevated to Category Il based on
observations of bottlenose dolphins
being killed by vessels in this fishery.
Given the low PBR level for the stock
and the lack of observer coverage, the
commenter expects that this fishery is
killing more than 10 percent of the PBR
level for the stock.

Response: Although there have been
approximately 50,000 hours of observer
coverage in the shrimp trawl fishery, no
incidental mortalities of bottlenose
dolphins in this fishery have ever been
recorded by observers. We are aware
that occasional mortalities do occur, but
it is unlikely that the 5-year average
number of known interactions with any
one dolphin stock exceeds 10 percent of
the PBR level. However, we are
currently conducting a review of
dolphin mortality records in this fishery
and will re-evaluate the categorization
of this fishery to ensure that it is
categorized appropriately.

Comments on Fisheries in the Northeast
Region: Comments on the Atlantic
Herring Midwater Trawl Fishery

Comment 24: Several commenters
wrote in support of including the
herring midwater trawl fishery in
Category |l due to the potential for
incidental take of marine mammals,
particularly harbor porpoise from the
Gulf of Maine/Bay of Fundy stock. The
New England Fishery Management
Council (NEFMC) expressed support of
a Category Il listing. In addition to the
reasons listed in the Proposed 1999
LOF, the NEFMC Marine Mammal
Committee noted that the practice of
pair trawling has increased over the last
several years and that vessels fishing in
pairs in other fisheries have accounted
for takes of marine mammals and sea
turtles. Vessels fishing singly for herring
also may be associated with some level
of harbor porpoise bycatch given the
close predator/prey relationship
between porpoise and herring.

Response: We agree and are adding
the Atlantic herring midwater trawl
(including pair trawl) fishery to the LOF
as a Category Il fishery.

Comment 25: One commenter notes
that the Harbor Porpoise Take
Reduction Plan goals could be
compromised by takes of porpoise in
fisheries such as the herring trawl
fishery, which are not regulated by the
Plan, and stated that such takes would

undermine the efforts by the sink gillnet
fishery (and other parties involved in
the take reduction plan development
process) to reduce takes of porpoise.
The commenter also recommended that
NMFS initiate observer coverage in the
herring trawl fishery to investigate the
potential for porpoise takes.

Response: We agree. If takes of harbor
porpoise are reported from fisheries
other than the fisheries currently
regulated by the harbor porpoise plan,
this information will be presented to the
take reduction team(s) for their
consideration. The Category Il listing
gives us the authority to place observers
on this fishery.

Comment 26: One commenter states
that the herring trawl fishery was being
reclassified using a “‘guilty until proven
innocent” standard and noted that
NMFS do not have data linking the
Atlantic herring midwater trawl fishery
to any marine mammal injuries or
mortalities.

Response: Section 118 of the MMPA
provides for flexibility in fishery
classifications. In the case of the herring
fishery, data on food habits of harbor
porpoise and other marine mammal
species, the overlap of distribution of
the herring fishery and several of these
marine mammal species, and
documented takes of small cetaceans
and pinnipeds in gear used in the
herring fishery is sufficient to warrant
classification of this fishery in Category
.

Comment 27: One commenter notes
that a new herring fishery management
plan has just been adopted by the
NEFMC which allows for the use of
observers in the Atlantic herring fishery.
Before imposing an additional
regulatory burden on the herring fleet,
as the proposal to register herring
midwater trawlers as Category Il
fishermen would do, the commenter
requested that NMFS and the NEFMC
should expend the effort to develop data
through other available means.

Response: We agree that there is
authority under the Magnuson-Stevens
Fishery Conservation and Management
Act to place observers on vessels.
However, the MMPA specifically
requires that we review the LOF
annually to assess a fishery’s level of
interactions with marine mammals.
Through this process, we have
determined that this fishery should be
reclassified for several reasons
explained earlier (see response to
comments 24—26). This reclassification
should not place a significant regulatory
burden on fishery participants. As a
result of this action, participants in this
fishery will be required to register and
to accommodate an observer if
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requested. The Category Il classification
was meant to be an interim stage that
allows collection of data to determine
the level of take more accurately.

Comment 28: Due to the potential for
take of marine mammals in bottom trawl
gear targeting herring, one commenter
disagrees with the inclusion of bottom
trawl vessels targeting herring in the
Category Il listing for the North Atlantic
bottom trawl fishery.

Response: We agree that takes of
marine mammals have been observed in
the bottom trawl fishery; however, this
level of take meets the Category Il
definition. Very few, if any, of the
vessels that catch herring with bottom
trawl gear are actually targeting herring.
The herring fishery is considered
predominantly a mid-water trawl
fishery, which is listed separately.

Comments on the Northeast Sink Gillnet
Fishery

Comment 29: One commenter
requests that the number of participants
in the Northeast sink gillnet fishery be
changed from 341 to 200 and that
“North Atlantic right whale, WNA" be
removed from the list of species
interacting with the fishery.

Response: The most current analysis
of the number of boats in the Northeast
sink gillnet fishery was done in the
Regulatory Flexibility Act analysis for
the Harbor Porpoise Take Reduction
Plan. This analysis determined that at
least 273 vessels used sink gillnet gear
in 1996. Vessels included in that
analysis either reported the use of
gillnet gear in a fishing vessel log or
sold fish to a dealer reporting through
the dealer logbook system. There may be
a number of vessels fishing in state
waters which were not identified by the
Federal logbook system. Since the
fishery listing under the MMPA
includes all state water participants, the
number of actual participants in 1996
may be somewhat higher than 273.
Therefore, we are not changing the
number of participants at this time. We
acknowledge that participation is not
equal amongst vessels reporting use of
gillnet gear; however, the LOF does not
attempt to distinguish between active
and limited participation.

There are several records of right
whale entanglements in gillnet gear.
Right whale distribution overlaps areas
where U.S. sink gillnet gear is set and
observations of right whales entangled
in gillnet gear have been recorded in
U.S. waters. Therefore, some of the
historical gillnet entanglement records
may have involved sink gillnet gear, and
the potential remains for right whales to
become entangled and seriously injured

in gear used by the Northeast sink
gillnet fishery.

Comment 30: One commenter
supports NMFS’ proposal to change the
name of the “Northeast multispecies
sink gillnet fishery” to the “Northeast
sink gillnet fishery.”

Response: We agree and are changing
the name of the “Northeast multispecies
sink gillnet fishery’ to the ““Northeast
sink gillnet fishery.”

Comments on the Atlantic Squid,
Mackerel, Butterfish Trawl Fishery

Comment 31: One commenter
questions NMFS’ justification for
refusing to categorize the Atlantic squid,
mackerel, butterfish trawl fishery in
Category | based on a vague assertion
that uncertainty exists. The commenter
expressed concern that data from 1997
had not been analyzed prior to issuing
the proposed LOF. The commenter
noted that it is difficult to understand
how this uncertainty occurred after the
spring SRG meeting and yet could not
be resolved prior to issuing the LOF.
NMFS should be guided by the
precautionary principle and list this as
a Category | fishery because of its
marine mammal interactions.

Response: The data for 1997 have not
yet been fully analyzed. We anticipate
that these data will be fully analyzed for
the draft 1999 SAR and will be available
prior to preparation of the proposed
2000 LOF.

Comments on the Gulf of Maine, U.S.
Mid-Atlantic Mixed Species Trap/Pot
Fishery

Comment 32: One commenter notes
that the Gulf of Maine/U.S. Mid-Atlantic
mixed species trap/pot fishery is listed
as a Category Il fishery. They are also
listed as interacting with North Atlantic
right whales, and whales have been seen
entangled with buoy lines that are of
unknown origin, but that may have
come from this fishery. Because of this,
the commenter did not understand why
this is a Category Il fishery, since the
PBR level for right whales is only 0.4
per year and any interaction would
likely exceed 10 percent of the PBR
level. This fishery should be listed as a
Category | or Il fishery.

Response: We agree that fixed gear
fisheries with gear components capable
of entangling whales may pose a risk in
times/areas coinciding with whale
distribution. However, no records of
entanglement in gear known to be used
in this fishery were documented during
the period analyzed. We intend to
analyze this fishery with respect to
fishery distribution and other factors to
determine if reclassification is

warranted for the proposed LOF for
2000.

Comments on Takes From Human
Activities Other Than Commercial
Fishing

Comment 33: One commenter
requests that commercial passenger
vessels and other vessels that hit whales
and manatees be classified in the LOF.

Response: It is not appropriate to list
vessel impacts in the MMPA LOF. The
LOF is directed at incidental takes of
marine mammals by commercial
fisheries. We are addressing ship strike
impacts to whales through activities
recommended by the Northeast
Recovery Plan Implementation Team for
commercial shipping traffic and whale
watch vessels.

Comments on the Proposed Changes to
Regulations at 50 CFR Part 229

Comment 34: One commenter wrote
in support of NMFS’ proposal to revise
50 CFR part 229 by: removing the
definition of “Incidental, but not
intentional take,” clarifying that the
marine mammal deterrence provisions
pertain to all commercial fishers,
requiring that participants in non-vessel
fisheries report their gear permit
number, requiring that vessel operators
provide specific accommodations to
observers, and specifying that under an
emergency action, the Assistant
Administrator for Fisheries, NMFS
(Assistant Administrator) will
determine whether a recategorization of
the fishery is appropriate.

Response: We agree and are finalizing
these changes.

Comment 35: One commenter
disagrees with NMFS’ proposal to delete
the requirement that vessel owners must
provide, when they register, the
“‘approximate time, duration, and
location of each such fishery operation,
and the general type and nature of use
of the fishing gear and techniques
used.” The MMPA specifically
mandates that vessel owners provide
this information, and the commenter
disagrees that this information is
included in the fishery title. NMFS
cannot manage fisheries if fishers do not
provide this information.

Response: As part of their registration,
fishers must provide the name of the
Category | and Il fisheries in which they
participate. Fishers are not asked to
submit additional fishery description
information because we obtain this
information from Federal, state, and
local fishery management officials. We
believe that it is more efficient to obtain
this information from fishery
management sources, rather than to
burden individual fishers by requiring
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them to provide this detailed
information. In addition, we believe that
there is an advantage in collecting
compiled fishery information from
fishery management sources because it
allows us to track the behavior of the
entire fishery instead of the behavior of
individual fishers.

Comment 36: One commenter
strongly opposes NMFS’ proposal to
remove all references to an “‘annual
decal” and to use the term “‘decal’ in its
place. The commenter believes this is a
clear violation of the MMPA which
requires that a ““decal or other physical
evidence that the authorization is
current and valid * * * and so long as
the authorization remains current and
valid, shall be reissued annually
thereafter.” NMFS is violating the
MMPA by not issuing an annual decal
with an expiration date each year after
it receives a vessel owners completed
registration.

Response: Upon receiving a vessel
owner’s completed registration
information, we issue an annual
Authorization Certificate with an
expiration date. This Authorization
must be renewed annually. This
Authorization Certificate satisfies the
requirement of section 118 of the
MMPA to have a “decal or other
physical evidence that the authorization
is current and valid * * * and so long
as the authorization remains current and
valid, shall be reissued annually
thereafter.”

We have successfully integrated the
Marine Mammal Authorization Program
(MMAP) with existing fishery
management programs for several
fisheries and reduced the burden on
fishers in these fisheries. Participants in
these integrated fisheries are registered
automatically in the MMAP. In order for
participants in these fisheries to receive
annual MMAP decals, we would need to
conduct a separate annual mailing to
these participants. We believe that
sending these decals to all participants
in integrated fisheries is an unnecessary
burden and would work against the goal
of the integrated registration system. In
addition, we believe that the issuance of
an annual MMAP decal is unnecessary
given that the Authorization certificate
provides annual proof that a marine
mammal authorization has been
granted.

For these reasons, we will continue to
distribute MMAP decals that do not
have an annual expiration. MMAP
decals may not be distributed every
year. We are replacing the term “annual
decal” with the term *‘decal.”

Comment 37: One commenter
opposes NMFS’ removing the definition
of “Incidental mortality’’ because it is a

term used throughout the MMPA and its
implementing regulations.

Response: We agree that the term
“incidental mortality” is used
throughout the MMPA; however, the
term “incidental” is broadly used
throughout the MMPA and is used in
conjunction with several other terms
(e.g., incidental serious injury). We
believe that it is more appropriate to
define the broad term ““incidental”” in 50
CFR part 229 than to specifically define
“incidental mortality.” We are adding
the following definition to § 229.2:
“Incidental means, with respect to an
act, a non-intentional act or accidental
act that results from, but is not the
purpose of, carrying out an otherwise
lawful action.”

Comment 38: One commenter
opposes NMFS’ proposal to remove the
provision that requires the
Authorization Certificate be signed and
dated by the owner or the authorized
representative of the owner in order to
be valid. NMFS claims that the
possession of the certificate is sufficient
to provide an authorization for taking
marine mammals. The vessel owner’s
signature means that he/she has read
and understands the legal requirements
and is bound to abide and carry out
these requirements.

Response: We disagree. The
Authorization to take marine mammals
is granted when we issue the Certificate
and is not contingent upon the vessel
owner’s signature.

In the past, the signature line on the
Authorization Certificate has resulted in
some confusion. Fishers have assumed
that since they were required to sign
them, they should send them back to us.
Removing the signature line, and the
requirement to sign the Authorization
Certificates, will help eliminate this
confusion.

Comment 39: One commenter states
that NMFS’ proposal in §229.7 to add
“sleeping accommodations * * * that
are equivalent to those provided to the
crew’’ needs to be clarified. It is
common for a vessel to only have bunk
space sufficient for the number of crew
typically carried in any specific fishery.
The commenter suggested using instead:
“sleeping accommodations that are
reasonably equivalent to those provided
to the crew, taking the vessel’s presently
existing sleeping accommodations into
account.”

Response: We recognize that many
vessels only have bunk space for the
number of crew carried in any specific
fishery. We will continue to take the
vessel’s existing sleeping
accommodations into account with
respect to observer accommodations. It
is not the intent of this provision to

require vessel owners to build extra
bunks to accommodate observers. We
are clarifying that the requirement to
provide ‘‘sleeping accommodations

* * *that are equivalent to the crew”
depends upon the specific
accommodations of a given vessel. We
believe that the proposed text is
adequate and will take a vessel’s
existing sleeping accommodations into
account in enforcing this provision.

Comment 40: One commenter states
that the need for the provision under
§229.30 stems from a lack of
cooperation between the divisions of
Protected Resources and Sustainable
Fisheries, NMFS. The fact that Protected
Resources needs the power to enact
fisheries regulations independent of
Sustainable Fisheries indicates a serious
problem within NMFS that obviously
interferes with its ability to fulfill its
mission. The proposed provision does
not fix the problem.

Response: Section 229.30 contains the
implementing regulations for TRPs
developed under the MMPA. The only
change that we proposed to this section
was to add an introductory paragraph
for this section. This section introduces
the TRP implementing regulations by
outlining our authority under the
MMPA in implementing TRPs.

Additional Comments

We received several comments on 50
CFR part 229 that addressed issues that
were outside the scope of our currently
proposed changes and technical
revisions. We will address these
comments during a future review of
these regulations.

Summary of Changes to the LOF for
1999

With the following exceptions, the
placement and definitions of U.S.
commercial fisheries are identical to
those provided in the LOF for 1998.
Thus, the majority of the LOF for 1998
remains valid in 1999. The following
summarizes the changes in fishery
classification, fishery definition,
number of participants in a particular
fishery, the species that are designated
as strategic stocks, and the species and/
or stocks that are incidentally killed or
seriously injured that are made final by
this LOF for 1999:

Commercial Fisheries in the Pacific
Ocean

Fishery Description

The ““Alaska Peninsula/Aleutians
salmon drift gillnet fishery” is renamed
the ““Alaska Peninsula/Aleutian Islands
salmon drift gillnet fishery.”

The “Alaska Peninsula/Aleutian
Island salmon set gillnet fishery” is
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renamed the ““Alaska Peninsula/
Aleutian Islands salmon set gillnet
fishery.”

The ““Alaska Cook Inlet drift gillnet
fishery” is renamed the ““Alaska Cook
Inlet salmon drift gillnet fishery.”

The **Alaska Bristol Bay drift gillnet
fishery” is renamed the *‘Alaska Bristol
Bay salmon drift gillnet fishery.”

The “‘Alaska Bristol Bay set gillnet
fishery” is renamed the *‘Alaska Bristol
Bay salmon set gillnet fishery.”

The ““Alaska pair trawl fishery” is
renamed the ““Alaska miscellaneous
finfish pair trawl fishery.”

The “Alaska Prince William Sound
set gillnet fishery is renamed the
“*Alaska Prince William Sound salmon
set gillnet fishery.”

The ““Alaska Metlakatla purse seine
fishery” is renamed the *‘Alaska
Metlakatla salmon purse seine fishery.”

The ““Alaska other finfish handline
and mechanical jig fishery” is renamed
the “Alaska miscellaneous finfish
handline and mechanical jig fishery.”

Number of Vessels/Persons

The estimated number of vessels/
persons for the Alaska Kuskokwim,
Yukon, Norton Sound, Kotzebue salmon
gillnet fishery is changed from 1,519 to
1,4109.

The estimated number of vessels/
persons for the Alaska Bering Sea, Gulf
of Alaska finfish fishery is changed from
277 to 274.

The estimated number of vessels/
persons for the Alaska, Washington,
Oregon, California commercial
passenger fishery is changed from
>17,000 (16,276 Alaska only) to >4,000.

The estimated number of persons/
vessels for the Washington Puget Sound
Region salmon drift gillnet fishery is
changed from 900 to 725.

The estimated number of persons/
vessels for the Washington, Oregon
salmon net pens is changed from 21 to
14,

List of Species That Are Incidentally
Injured or Killed by a Particular Fishery

The Washington Inland Waters stock
of Harbor seals is added to the list of
species/stocks that are incidentally
killed or injured by the Washington,
Oregon salmon net pens.

The southern sea otter is added to the
list of species/stocks that are
incidentally killed or injured by the
California angel shark/halibut and other
species large mesh set gillnet fishery.

The southern sea otter is added to the
list of species/stocks that are
incidentally killed or injured by the
California lobster, prawn, shrimp, rock
crab, fish pot fishery. Commercial
Fisheries in the Atlantic Ocean, Gulf of
Mexico, and Caribbean.

Fishery Classification

The “Gulf of Mexico menhaden purse
seine fishery” is moved from Category
111 to Category II.

Addition of Fisheries to the LOF

The **Atlantic herring midwater trawl
(including pair trawl) fishery’ is added
to the LOF as a Category Il fishery. This
fishery includes those vessels currently
participating in the “Gulf of Maine, U.S.
mid-Atlantic coastal herring trawl
fishery” (which is removed from the
LOF).

Removals of Fisheries From the LOF

The “Gulf of Maine, U.S. mid-Atlantic
coastal herring trawl fishery” is
removed from the LOF.

Fishery Descriptions

The “Gulf of Maine, southeast U.S.
Atlantic coastal shad, sturgeon, gillnet
(includes waters of North Carolina)
fishery” is renamed the “‘Gulf of Maine,
southeast U.S. Atlantic coastal shad,
sturgeon, gillnet fishery.” Fishers
participating in the North Carolina
fishery are more appropriately
identified under the U.S. mid-Atlantic
coastal gillnet fishery.

Number of Vessels/Persons

The estimated number of vessels/
persons for the Southeastern U.S.
Atlantic, Gulf of Mexico, Caribbean
spiny lobster trap/pot fishery is changed
from 750 to 4,847.

List of Species That Are Incidentally
Injured or Killed by a Particular Fishery

The stocks of marine mammals that
are injured/killed in the Northeast sink
gillnet fishery are clarified for the
following species: Common dolphin,
Western North Atlantic (WNA); Fin
whale, WNA,; Spotted dolphin, WNA,;
False killer whale, WNA; Harp seal,
WNA.

The WNA coastal stock of bottlenose
dolphin is added to the list of species/
stocks that are incidentally injured or
killed by the North Carolina inshore
gillnet fishery.

The list of marine mammal species/
stocks incidentally injured/killed in the
Florida east coast, Gulf of Mexico
pelagics king and Spanish mackerel
gillnet fishery is changed to ““None
documented.”

Changes Resulting From Draft 1998
SARs

The table in the LOF that lists all U.S.
commercial fisheries, the number of
participants in each fishery, and the
marine mammal stocks and/or species
incidentally Killed or injured in each
fishery is updated to include the

following changes in the draft Pacific
and Atlantic SARs:

1. The CA/OR/WA stocks of
Mesoplodont beaked whales are
proposed to be designated as non-
strategic;

2. The CA/OR/WA stock of minke
whales are proposed to be designated as
non-strategic; and

3. The Western North Atlantic stock
of white-sided dolphin is proposed to be
designated as strategic.

The draft SAR for Alaska provided
updates to the number of participants in
each Alaska commercial fishery and to
the list of species and/or stocks
incidentally injured or killed in each
fishery. When possible, the number of
participants provided in the table in the
LOF reflects the number of permits
fished in 1996. For those fisheries for
which this information was not
available, the number of permits issued
was used to represent the number of
participants.

Summary of Changes to Regulations at
50 CFR Part 229

We are making several revisions and
technical edits to 50 CFR part 229.
These changes are described here.

Definitions

In §229.2 and §229.3 we are
removing the term ““taking’” and adding
in its place the term “incidental serious
injury and mortality.”

In §229.2, we are removing the
definitions of the terms ‘““Fisher”’,
“Incidental, but not intentional, take”
and “Incidental mortality”” and adding
definitions of the terms “‘Fisher or
fisherman”, “Incidental’” and
“Integrated fishery.”

Requirements for Category | and Il
Fisheries

We are removing the requirement that
vessel/gear owners provide a
description of the gear type and
approximate time, duration, and
locations of each fishery operation.

In §229.4(e)(1) and § 229.4(e)(3), we
are removing the term ““‘annual’’ before
the term “decal.”

We are removing the provision that all
Authorization Certificates must be
signed and dated by the owner or the
authorized representative of the owner
in order to be valid.

We are making several additional
minor changes to § 229.4, including
updating the telephone numbers of
NMFS regional offices clarifying
registration requirements for
participants in integrated fisheries, and
restructuring sections.
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Requirements for Category 1l Fisheries

We are correcting the wording of this
section to clarify that this deterrence
provision applies to all vessel owners
and crew members engaged in
commercial fishing operations.

Reporting Requirements

We are modifying the reporting
requirements under § 229.6 to include
all commercial fishermen, regardless of
the category of fishery they participate
in, and to clarify the registration
requirements for participants in non-
vessel fisheries. Instead of providing the
vessel name and registration number,
participants in non-vessel fisheries are
required to submit the gear permit
number.

Monitoring of Incidental Mortalities and
Serious Injuries

We are removing all references to an
“‘onboard observer” and we are further
defining the specific accommodations
that vessel operators must provide by
specifying that vessel operators or crew
members must provide ‘““food, toilet,
bathing, and sleeping accommodations
that are equivalent to those provided to
the crew.” These accommodations
should be provided at no cost to the
observer or to us.

We are specifically allowing observers
to sample, retain, or store target and
non-target catch, which includes marine
mammals or other protected species
specimens.

We are clarifying that observer
requirements apply to “vessel owners/
operators’ instead of ““Authorization
Certificate holders.”

We are moving the prohibition of
marine mammal retention from
§229.7(c)(6) to §229.3 (e).

Emergency Regulations

We are revising the regulatory
language regarding emergency actions to
clarify that the Assistant Administrator
in reviewing the fishery classification,
would also determine whether a
recategorization of the fishery is
appropriate.

Take Reduction Plans

We are adding a new introductory
section under subpart C addressing TRP
regulations.

List of Fisheries

The following two tables list U.S.
commercial fisheries according to their
assigned categories under section 118 of
the MMPA. When possible, we express
the estimated number of vessels in
terms of the number of active
participants in the fishery. If this

information is not available, we provide
the estimated number of vessels or
persons licensed for a particular fishery.
If no recent information is available on
the number of participants in a fishery,
we use the number from the 1996 LOF.
The tables also list the marine mammal
species/stocks that are incidentally
killed or injured in each fishery based
on observer data, logbook data,
stranding reports, and fishers’ reports.
This list includes all species or stocks
known to incur injury or mortality for

a given fishery; however, not all species
or stocks identified are necessarily
independently responsible for a
fishery’s categorization. There are a few
fisheries that are in Category Il that do
not have any recently documented
interactions with marine mammals; the
justification for categorization of these
fisheries are by analogy to other gear
types that are known to injure or kill
marine mammals, as discussed in the
final LOF for 1996 (60 FR 45086,
December 28, 1995).

Commercial fisheries in the Pacific
Ocean are listed in Table 1; commercial
fisheries in the Atlantic Ocean are listed
in Table 2. An asterisk (*) indicates that
the stock is a strategic stock; a plus (+)
indicates that the stock is listed as
threatened or endangered under the
Endangered Species Act.

TABLE 1.—LIST OF FISHERIES: COMMERCIAL FISHERIES IN THE PACIFIC OCEAN

Estimated
Fishery description vgg?etl)se}rpg‘r:— Marine mammal species/stocks incidentally killed/injured
sons
Category |
Gillnet Fisheries:
CA angel shark/halibut and other species large mesh 58 | Harbor porpoise, central CA.
(>3.5in) set gillnet. Common dolphin, short-beaked, CA/OR/WA.
Common dolphin, long-beaked CA.
California sea lion, U.S.
Harbor seal, CA.
Northern elephant seal, CA breeding.
Sea otter, CA.
CAJOR thresher shark/swordfish drift gillnet ..............c..c....... 130 | Steller sea lion, Eastern U.S.*+.

Sperm whale, CA/OR/WA*+.

Dall's porpoise, CA/OR/WA.

Pacific white sided dolphin, CA/OR/WA.
Risso’s dolphin, CA/OR/WA.

Bottlenose dolphin, CA/OR/WA offshore.
Short-beaked common dolphin CA/OR/WA.
Long-beaked common dolphin CA/OR/WA.
Northern right whale dolphin, CA/OR/WA.
Short-finned pilot whale, CA/JOR/WA*.
Baird’s beaked whale, CA/OR/WA.
Mesoplodont beaked whale, CA/OR/WA.
Cuvier’s beaked whale, CA/OR/WA.
Pygmy sperm whale, CA/OR/WA.
California sea lion, U.S.

Northern elephant seal, CA breeding.
Humpback whale, CA/OR/WA-Mexico*.
Minke whale, CA/OR/WA.

Striped dolphin, CA/OR/WA.

Killer whale, CA/OR/WA Pacific coast.



Federal Register/Vol. 64, No. 36/Wednesday, February 24, 1999/Rules and Regulations

TABLE 1.—LIST OF FISHERIES: COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery description

Estimated
Number of
vessels/per-
sons

Marine mammal species/stocks incidentally killed/injured

Category Il

Northern fur seal, San Miguel Island.

Gillnet Fisheries:
AK Prince William Sound salmon drift gilinet

AK Peninsula/Aleutian Islands salmon drift gillnet

AK Peninsula/Aleutian Islands salmon set gillnet

Southeast Alaska salmon drift gillnet

AK Cook Inlet salmon drift gillnet

AK Cook Inlet salmon set gillnet

AK Yakutat salmon set gillnet ...........ccccooiieiiiiiiiiie

AK Kodiak salmon set gillnet

AK Bristol Bay salmon drift gilinet

AK Bristol Bay salmon set gillnet

AK Metlakatla/ Annette Island salmon drift gillnet
WA Puget Sound Region salmon drift gillnet (includes all in-
land waters south of US-Canada border and eastward of
the Bonilla-Tatoosh line—Treaty Indian fishing is ex-
cluded).
Purse Seine Fisheries:
CA anchovy, mackerel, tuna purse seine ...........cccccecveeernen.

CA squid purse seine

AK Southeast salmon purse seine
Trawl Fisheries:

AK miscellaneous finfish pair trawl
Longline Fisheries:

OR swordfish floating longline

OR blue shark floating longline

509

163

110

439

560

604

139

172

1,884

941

60

725

150

65
357

Steller sea lion, Western U.S.*+.
Northern fur seal, Eastern Pacific*.
Harbor seal, GOA*.

Pacific white-sided dolphin, central North Pacific.
Harbor porpoise, GOA.

Dall's porpoise, AK.

Northern fur seal, Eastern Pacific*.
Harbor seal, GOA.

Harbor porpoise, Bering Sea.
Dall's porpoise, AK.

Steller sea lion, Western U.S.*+.
Harbor porpoise, Bering Sea.
Steller sea lion, Eastern U.S.*+.
Harbor seal, Southeast AK.

Pacific white-sided dolphin, central.
North Pacific.

Harbor porpoise, Southeast AK.
Dall's porpoise, AK.

Humpback whale, central North Pacific*+.
Steller sea lion, Western U.S.*+.
Harbor seal, GOA*.

Harbor porpoise, GOA.

Dall's porpoise, AK.

Beluga, Cook Inlet*.

Steller sea lion, Western U.S.*+.
Harbor seal, GOA*.

Harbor porpoise, GOA.

Beluga, Cook Inlet*.

Dall's porpoise, AK.

Harbor seal, Southeast AK.

Gray whale, Eastern North Pacific.
Harbor seal, GOA*.

Harbor porpoise, GOA.

Sea otter, Southwest AK.

Steller sea lion, Western U.S.*+.
Northern fur seal, Eastern Pacific*.
Harbor seal, Bering Sea.

Beluga, Bristol Bay.

Gray whale, Eastern North Pacific.
Spotted seal, AK.

Pacific white-sided dolphin, central.
North Pacific.

Harbor seal, Bering Sea.

Beluga, Bristol Bay.

Gray whale, Eastern North Pacific.
Northern fur seal, Eastern Pacific*.
Spotted seal, AK.

None documented.

Harbor porpoise, inland WA.

Dall's porpoise, CA/OR/WA.
Harbor seal, WA inland.

Bottlenose dolphin, CA/OR/WA offshore.
California sea lion, U.S.

Harbor seal, CA.

Short-finned pilot whale, CA/OR/WA*.
Humpback whale, central North Pacific*+.

None documented.

None documented.
None documented.
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TABLE 1.—LIST OF FISHERIES: COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Estimated
Fishery description Number of Marine mammal species/stocks incidentally killed/injured
vessels/per-
sons
Category Il
Gillnet Fisheries:
AK Prince William Sound salmon set gillnet ...........cc..cceene 26 | Steller sea lion, Western U.S.*+.
Harbor seal, GOA*.
AK Kuskokwim, Yukon, Norton Sound, Kotzebue salmon 1,491 | None documented.
gillnet.
AK roe herring and food/bait herring gillnet ............cc.ccceeenee 1,687 | None documented.
WA, OR herring, smelt, shad, sturgeon, bottom fish, mullet, 913 | None documented.
perch, rockfish gillnet.
WA Willapa Bay drift gillnet ..........cccooeiieiiiiiiiiierieeeeieee 82 | Harbor seal, OR/WA coast.
Northern elephant seal, CA breeding.
WA Grays Harbor salmon drift gillnet (excluding treaty Trib- 24 | Harbor seal, OR/WA coast.
al fishing).
WA, OR lower Columbia River (includes tributaries) drift 110 | California sea lion, U.S.
gillnet. Harbor seal, OR/WA coast.
CA set and drift gillnet fisheries that use a stretched mesh 341 | None documented.
size of 3.5 in or less.
AK miscellaneous finfish set gillnet ............ccccccceiiiiiiiiinennns 4 | Steller sea lion, Western U.S.*+.
Hawaii gillNet ........coooiiiiii e 115 | Bottlenose dolphin, HI.
Spinner dolphin, HI.
Purse Seine, Beach Seine, Round Haul and Throw Net Fish-
eries:
AK salmon purse seine (except Southeast Alaska, which is 586 | Harbor seal, GOA*.
in Category II).
AK salmon beach SeiNe ..........cccccvvveivniiicieceee e 6 | None documented.
AK roe herring and food/bait herring purse seine 517 | None documented.
AK roe herring and food/bait herring beach seine .... 1 | None documented.
AK Metlakatla salmon purse seine .........cccccocveeenneen. 10 | None documented.
AK octopus/squid purse SEINE ..........ccccerveereerieienieenieesieanns 2 | None documented.
CA herring purse SEINE .......ccoocueeiiiiieiiiie e 100 | Bottlenose dolphin, CA coastal.
California sea lion, U.S.
Harbor seal, CA.
CA sardine purse Seine .........cccceeeeeene 120 | None documented.
AK miscellaneous finfish purse seine .. 4 | None documented.
AK miscellaneous finfish beach seine . 1 | None documented.
WA SalmON PUISE SEINE ...ccueeiiiiiiieiieeeeieee e 440 | None documented.
WA salmon reef Net ..o 53 | None documented.
WA, OR herring, smelt, squid purse seine or lampara 130 | None documented.
WA (all species) beach seine or drag seine ................ 235 | None documented.
HI purse seine .......... 18 | None documented.
HI opelu/akule net ....... 16 | None documented.
HI throw net, cast Net .........ccocveiiiiiic i 47 | None documented.
Dip Net Fisheries:
WA, OR smelt, herring dip net .......ccccoiiiiiiiiiiiee s 119. | None documented.
CA sQUId diP NEL oot 115 | None documented.
Marine Aquaculture Fisheries:
WA, OR salmon Net PENS ......cccevuiiiiieriieiieenie e 14 | California sea lion, U.S.
Harbor seal, WA inland waters.
CA salmon enhancement rearing pen >1 | None documented.
OR s5almon ranch ........cccccciviieiiiii e 1 | None documented.
Troll Fisheries:
AK SaIMON troll .......oocviiiiiiiieiic e 1149 | Steller sea lion, Eastern U.S.*+.
CA/OR/WA salmon troll ..........ccoovviiiinieeneeeceeeceeeeeee 4,300 | None documented.
AK north Pacific halibut, AK bottom fish, WA, OR, CA alba- 1,354 | None documented.
core, groundfish, bottom fish, CA halibut non-salmonid
troll fisheries.
HI trolling, rod and reel .. 1,795 | None documented.
Guam tuNa troll ..o 50 | None documented.
Commonwealth of the Northern Mariana Islands tuna troll ... 50 | None documented.
American Samoa tuna troll ...........ccccocveiiiiniiiiie <50 | None documented.
HI net unclassified ........cccoovieiine e 106 | None documented.
Longline/Set Line Fisheries:
AK state waters sablefish long line/set line ...........cccccevnene 840 | None documented.
Miscellaneous finfish/groundfish longline/set line ................. 594 | Harbor seal, GOA*.

Harbor seal, Bering Sea.
Dall's porpoise, AK.

Steller sea lion, Western U.S.
Harbor seal, Southeast AK.
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TABLE 1.—LIST OF FISHERIES: COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery description

Estimated
Number of
vessels/per-
sons

Marine mammal species/stocks incidentally killed/injured

HI swordfish, tuna, billfish, mahi mahi, wahoo, oceanic
sharks longline/set line.

WA, OR North Pacific halibut longline/set line

AK southern Bering Sea, Aleutian Islands, and Western
Gulf of Alaska sablefish longline/set line (federally regu-
lated waters).

AK halibut longline/set line (state and Federal waters) .........
WA, OR, CA groundfish, bottomfish longline/set line
AK octopus/squid longline
CA shark/bonito longline/set line

Trawl Fisheries:

WA, OR, CA shrimp trawl

AK shrimp otter trawl and beam trawl (statewide and Cook
Inlet).

AK Gulf of Alaska groundfish trawl ............ccccoeeiiiiiiniiiiinnns

AK Bering Sea and Aleutian Islands groundfish trawl

AK state-managed waters of Cook Inlet, Kachemak Bay,
Prince William Sound, Southeast AK groundfish trawl.

AK miscellaneous finfish otter or beam trawl

AK food/bait herring trawl

WA, OR, CA groundfish trawl

Pot, Ring Net, and Trap Fisheries:

AK crustacean pot
AK Bering Sea, GOA finfish pot

WA, OR, CA sablefish pot
WA, OR, CA crab pot .
WA, OR Shrimp pot & trap ......cccccveriieriiiiee e
CA lobster, prawn, shrimp, rock crab, fish pot
OR, CA hagfish pot or trap
HI lobster trap
HI crab trap
HI fish trap

140

350
762

2,882
367

10

300
62

201

193

312

585

Northern elephant seal, CA breeding.
Hawaiian monk seal*+.

Humpback whale, Central North Pacific*+.
Risso’s dolphin, HI.

Bottlenose dolphin, HI.

Spinner dolphin, HI.

Short-finned pilot whale, HI.

None documented.

Northern elephant seal, CA breeding.
Killer whale, resident.

Killer whale, transient.

Steller sea lion, Western U.S.

Pacific white-sided dolphin, central.
North Pacific.

Dall's porpoise, AK.

Steller sea lion, Western U.S.*+.
None documented.

None documented.

None documented.

None documented.
None documented.

Steller sea lion, Western U.S.*+.
Northern fur seal, Eastern Pacific*.
Harbor seal, GOA*.

Dall's porpoise, AK.

Northern elephant seal, CA breeding.
Steller sea lion, Western U.S.*+.
Northern fur seal, Eastern Pacific*.
Killer whale, resident.

Killer whale, transient.

Pacific white-sided dolphin, central.
North Pacific.

Harbor porpoise, Bering Sea.
Harbor seal, Bering Sea.

Harbor seal, GOA*.

Bearded seal, AK.

Ringed seal, AK.

Spotted seal, AK.

Dall's porpoise, AK.

Ribbon seal, AK.

Northern elephant seal, CA breeding.
Sea otter, Southwest AK.

Pacific Walrus , AK.

None documented.

None documented.

None documented.

Steller sea lion, Western U.S.*+.
Northern fur seal, Eastern Pacific*.
Pacific white-sided dolphin, central.
North Pacific.

Dall's porpoise, CA/OR/WA.
California sea lion, U.S.

Harbor seal, OR/WA coast.

Harbor porpoise, Southeast AK.
Harbor seal, GOA*.
Harbor seal, Bering Sea.
Sea otter, Southwest AK.
None documented.

None documented.

None documented.

Sea otter, CA.

None documented.
Hawaiian monk seal*+.
None documented.

None documented.
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TABLE 1.—LIST OF FISHERIES: COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Estimated
Fishery description Number of Marine mammal species/stocks incidentally killed/injured
vessels/per-
sons

HIEShRMP trap e 5 | None documented.
Handline and JIG Fisheries:

AK North Pacific halibut handline and mechanical jig ........... 266 | None documented.

AK miscellaneous finfish handline and mechanical jig .......... 258 | None documented.

AK octopus/squid handline ...........ccccvevveiiiiniiiiienieecneee 2 | None documented.

WA groundfish, bottomfish jig .......c.cccoeeeiiiiniiiiie 679 | None documented.

HI aku boat, pole and line .........ccccveveiieeviiie e 54 | None documented.

HI inshore handline ..........ccocooiiiiiiiiien e 650 | Bottlenose dolphin, HI.

HI deep sea bottomfish .........cccceiiiiiiiiii e 434 | Hawaiian monk seal*+.

HETUNA o 144 | Rough-toothed dolphin, HI.

Bottlenose dolphin, HI.
Hawaiian monk seal*+.

Guam bottomfiSh ........c.cooiiiiiii <50 | None documented.

Commonwealth of the Northern Mariana Islands bottomfish <50 | None documented.

American Samoa bottomfish ..........ccccoiiiiiiiiii <50 | None documented.
Harpoon Fisheries:

CA swordfish harpoon ..........cccceoiiiiiiiiiiic e, 228 | None documented.
Pound Net/Weir Fisheries:

AK Southeast Alaska herring food/bait pound net ................ 154 | None documented.

WA herring brush Weir ........ccccooiiiiiiiiceece 1 | None documented.
Bait Pens:

WA/OR/CA Dait PENS ...eviiiiiiiieiiie it 13 | None documented.
Dredge Fisheries:

Coastwide scallop dredge .........cccovvveeirieieniiiee e 106 | None documented.
Dive, Hand/Mechanical Collection Fisheries:

AK @DAIONE ... 9 | None documented.

AK dUNGENESS Crabh .....eeieiiiiieiiiie e 3 | None documented.

AK herring spawn-on-Kelp .........cccooiiiiiiiiii e 200 | None documented.

AK urchin and other fish/shellfish ..........c.c.ccoiiiiiiins 442 | None documented.

AK clam hand shovel ..o 62 | None documented.

AK clam mechanical/hydraulic ...........ccccooiiniiiiiniiiiicics 19 | None documented.

WA herring spawn-0on-Kelp ..........ccooveiieniiiniiiieniceeeneeee 4 | None documented.

WAJ/OR sea urchin, other clam, octopus, oyster, sea cu- 637 | None documented.

cumber, scallop, ghost shrimp hand, dive, or mechanical
collection.

CA @DAl0NE ....oiiiiiiiic e 111 | None documented.

CA S€a UrChiN ..ooiiiiiiiiii e 583 | None documented.

HI SQUIdING, SPEAT .....evieiiiii e 267 | None documented.

HI1OBSter diViNg ...cooevveeiiiiieiieee e 6 | None documented.

HI coral diVING ....eeeeiiiieieie e 2 | None documented.

HEandpiCK .....oceeiiiiiece e 135 | None documented.

WA shellfish aquaculture ...........ccccooeiiiiiiiiiniiee s 684 | None documented.

WA, CAKEIP i 4 | None documented.

HIfiSh PONd ..o 10 | None documented.
Commercial Passenger Fishing Vessel (Charter Boat) Fisheries:

AK, WA, OR, CA commercial passenger fishing vessel ....... >4,000 | None documented.

AK octopus/squid “Other” .......c.ccceeiieieeiiee e 19 | None documented.

HI OB e 114 | None documented.
Live Finfish/Shellfish Fisheries:

CA finfish and shellfish live trap/hook-and-line ..................... 93 | None documented.

*Marine mammal stock is strategic or is proposed to be listed as strategic in the draft SARs for 1998.
+ Stock is listed as threatened or endangered under the Endangered Species Act (ESA) or as depleted under the MMPA.
List of Abbreviations Used in Table 1: AK—Alaska; CA—California; HI—Hawaii; GOA—Gulf of Alaska; OR—Oregon; WA—Washington.

TABLE 2.—LIST OF FISHERIES: COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN

Estimated
Fishery description number of Marine mammal species/stocks incidentally injured/killed
vessels/per-
sons
Category |
Gillnet Fisheries:
Atlantic Ocean, Caribbean, Gulf of Mexico large pelagics 15 | North Atlantic right whale, WNA*+.

drift gillnet.

Humpback whale, WNA*+.
Sperm whale, WNA*+,

Dwarf sperm whale, WNA*.
Cuvier's beaked whale, WNA*.
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TABLE 2.—LIST OF FISHERIES: COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—

Continued

Fishery description

Estimated
number of
vessels/per-
sons

Marine mammal species/stocks incidentally injured/killed

Northeast sink gillnet

Longline Fisheries:
Atlantic Ocean, Caribbean, Gulf of Mexico large pelagics
longline.

Trap/Pot Fisheries—Lobster:
Gulf of Maine, U.S. mid-Atlantic lobster trap/pot

341

361

13,000

True's beaked whale, WNA*.
Gervais’ beaked whale, WNA*.
Blainville’s beaked whale, WNA*.
Risso’s dolphin, WNA.
Long-finned pilot whale, WNA*.
Short-finned pilot whale, WNA*.
White-sided dolphin, WNA*.
Common dolphin, WNA*.

Atlantic spotted dolphin, WNA*.
Pantropical spotted dolphin, WNA*.
Striped dolphin, WNA.

Spinner dolphin, WNA.

Bottlenose dolphin, WNA offshore.
Harbor porpoise, GME/BF*.

North Atlantic right whale, WNA*+.
Humpback whale, WNA*+.

Minke whale, Canadian east coast.
Killer whale, WNA.

White-sided dolphin, WNA*.
Bottlenose dolphin, WNA offshore.
Harbor porpoise, GME/BF*.
Harbor seal, WNA.

Gray seal, WNA.

Common dolphin, WNA *.

Fin whale, WNA *+.

Spotted dolphin, WNA.

False killer whale, WNA.

Harp seal, WNA.

Humpback whale, WNA*+.

Minke whale, Canadian east coast.

Risso’s dolphin, WNA.

Long-finned pilot whale, WNA*.

Short-finned pilot whale, WNA*.

Common dolphin, WNA*.

Atlantic spotted dolphin, WNA*.

Pantropical spotted dolphin, WNA*.

Striped dolphin, WNA.

Bottlenose dolphin, WNA offshore.

Bottlenose dolphin, GMX Outer Continental Shelf.
Bottlenose dolphin, GMX Continental Shelf Edge and Slope.
Atlantic spotted dolphin, Northern GMX.
Pantropical spotted dolphin, Northern GMX.
Risso’s dolphin, Northern GMX.

Harbor porpoise, GME/BF*.

North Atlantic right whale, WNA*+.
Humpback whale, WNA*+.

Fin whale, WNA*+,

Minke whale, Canadian east coast.
White-sided dolphin, WNA*.
Harbor seal, WNA.

Category I

Gillnet Fisheries:
U.S. mid-Atlantic coastal gillnet

Gulf of Maine small pelagics surface gillnet

Southeastern U.S. Atlantic shark gillnet

>655

133

12

Humpback whale, WNA*+.

Minke whale, Canadian east coast.
Bottlenose dolphin, WNA offshore.
Bottlenose dolphin, WNA coastal*+.
Harbor porpoise, GME/BF*.
Humpback whale, WNA*+.
White-sided dolphin, WNA*.

Harbor seal, WNA.

Bottlenose dolphin, WNA coastal*.
North Atlantic right whale, WNA*+.

9083
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TABLE 2.—LIST OF FISHERIES: COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—

Continued
Estimated
Fishery description number of Marine mammal species/stocks incidentally injured/killed
vessels/per-
sons
Trawl Fisheries:
Atlantic squid, mackerel, butterfish trawl ..............cccccovvrenns 620 | Common dolphin, WNA*.
Risso’s dolphin, WNA.
Long-finned pilot whale, WNA*.
Short-finned pilot whale, WNA*.
White-sided dolphin, WNA*.
Atlantic herring midwater trawl (including pair trawl) ............. 17 | None documented.
Purse Seine Fisheries:
Gulf of Mexico menhaden purse Seine .........cccceeeveeriiicieenne. 50 | Bottlenose dolphin, Western GMX coastal.
Bottlenose dolphin, Northern GMX coastal.
Haul Seine Fisheries:
Mid-Atlantic haul SeiNe ... 25 | Bottlenose dolphin, WNA coastal*.
Harbor porpoise, GME/BF*.
Stop Net Fisheries:
North Carolina roe mullet Stop net .........cccccveieviieiiiiniciene 13 | Bottlenose dolphin, WNA coastal*.
Category Il
Gillnet Fisheries:
Rhode Island, southern Massachusetts (to Monomoy Is- 32 | Humpback whale, WNA*+.
land), and New York Bight (Raritan and Lower New York Bottlenose dolphin, WNA coastal*+.
Bays) inshore gillnet. Harbor porpoise, GME/BF*.
Long Island Sound inshore gillnet ...........c.ccocoveiiiiiinciinene 20 | Humpback whale, WNA*+.
Bottlenose dolphin, WNA coastal*+.
Harbor porpoise, GME/BF*.
Delaware Bay inshore gillnet ...........cccoceviiiiiiiniieee 60 | Humpback whale, WNA*+.
Bottlenose dolphin, WNA coastal*+.
Harbor porpoise, GME/BF*.
Chesapeake Bay inshore gillnet ..........cccccoviiniiiiiiiiiieen. 45 | None documented.
North Carolina inshore gillnet 94 | Bottlenose dolphin, WNA coastal*+.
Gulf of Mexico inshore gillnet (black drum, sheepshead, unknown | None documented.
weakfish, mullet, spot, croaker).
Gulf of Maine, Southeast U.S. Atlantic coastal shad, stur- 1,285 | Minke whale, Canadian east coast.
geon gillnet. Harbor porpoise, GME/BF*.
Bottlenose dolphin, WNA coastal*+.
Gulf of Mexico coastal gillnet (includes mullet gillnet fishery unknown | Bottlenose dolphin, Western GMX coastal.
in LA and MS). Bottlenose dolphin, Northern GMX coastal.
Bottlenose dolphin, Eastern GMX coastal.
Bottlenose dolphin, GMX Bay, Sound, & Estuarine*.
Florida east coast, Gulf of Mexico pelagics king and Span- 271 | Bottlenose dolphin, Western GMX coastal.
ish mackerel gilinet. Bottlenose dolphin, Northern GMX coastal.
Bottlenose dolphin, Eastern GMX coastal.
Bottlenose dolphin, GMX Bay, Sound, & Estuarine*.
Trawl Fisheries:
North Atlantic bottom trawl ...........ccccceveeeiiiiiiiieeeeee e, 1,052 | Long-finned pilot whale, WNA*.
Short-finned pilot whale, WNA*.
Common dolphin, WNA*.
White-sided dolphin, WNA*.
Striped dolphin, WNA.
Bottlenose dolphin, WNA offshore.
Mid-Atlantic, Southeastern U.S. Atlantic, Gulf of Mexico >18,000 | Bottlenose dolphin, WNA coastal*+.
shrimp trawl.
Gulf of Maine northern shrimp trawl .........cccccoviieiiiieeennnen. 320 | None documented.
Gulf of Maine, Mid-Atlantic sea scallop traw 215 | None documented.
Mid-Atlantic mixed species trawl ................ >1,000 | None documented.
Gulf of Mexico butterfish trawl ..........cccccovevviiiiviie e 2 | Atlantic spotted dolphin, Eastern GMX Pantropical spotted dol-
phin, Eastern GMX.
Georgia, South Carolina, Maryland whelk trawl .................... 25 | None documented.
Calico scallops trawl ..........cccceviiiiiiiiieiieee e 200 | None documented.
Bluefish, croaker, flounder trawl .... 550 | None documented.
Crab traW] .....oceeiiieec 400 | None documented.
U.S. Atlantic monkfish trawl ............ccccoiiiiiiniiiieeee unknown | Common dolphin, WNA*.
Marine Aquaculture Fisheries:
Finfish aquaculture ... 48 | Harbor seal, WNA.
Shellfish aqUACUIIUIE ..........cociiiiiiiiiii e unknown | None documented.




Federal Register/Vol. 64, No. 36/Wednesday, February 24, 1999/Rules and Regulations 9085

TABLE 2.—LIST OF FISHERIES: COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—

Continued
Estimated
Fishery description number of Marine mammal species/stocks incidentally injured/killed
vessels/per-
sons
Purse Seine Fisheries:
Gulf of Maine Atlantic herring purse seine .........cccccocceeenneen. 30 | Harbor porpoise, GME/BF*.
Harbor seal, WNA.
Gray seal, Northwest North Atlantic.
Mid-Atlantic menhaden purse Seine ..........cccccocvveeviieeniieeenne 22 | Bottlenose dolphin, WNA coastal*+.
Gulf of Maine menhaden purse seine .... 50 | None documented.
Florida west coast sardine purse seine 10 | Bottlenose dolphin, Eastern GMX coastal.
U.S. Atlantic tuna purse SeiNe .........ccccceeviveeeriieeennieee e unknown | None documented.
U.S. mid-Atlantic hand SeiNe .........ccccovoeeniiiiieniieicncene >250 | None documented.
Longline/Hook-and-Line Fisheries:
Gulf of Maine tub trawl groundfish bottom longline/ hook- 46 | Harbor seal, WNA.
and-line. Gray seal, Northwest North Atlantic.
Southeastern U.S. Atlantic, Gulf of Mexico snapper-grouper 3,800 | None documented.
and other reef fish bottom longline/hook-and-line.
Southeastern U.S. Atlantic, Gulf of Mexico shark bottom 124 | None documented.
longline/hook-and-line.
Gulf of Maine, U.S. mid-Atlantic tuna, shark swordfish hook- 26,223 | None documented.
and-line/harpoon.
Southeastern U.S. Atlantic, Gulf of Mexico & U.S. mid-At- 1,446 | None documented.
lantic pelagic hook-and-line/harpoon.
Trap/Pot Fisheries—Lobster, Crab, and Fish:
Gulf of Maine, U.S. mid-Atlantic mixed species trap/pot ....... 100 | North Atlantic right whale, WNA*+.
Humpback whale, WNA*+.
Minke whale, Canadian east coast.
Harbor porpoise, GME/BF*.
Harbor seal, WNA.
Gray seal, Northwest North Atlantic.
U.S. mid-Atlantic and Southeast U.S. Atlantic black sea 30 | None documented.
bass trap/pot.
U.S. mid-Atlantic eel trap/pot .........cccocoeeeiiiieiiiiieereee e >700 | None documented.
Atlantic Ocean, Gulf of Mexico blue crab trap/pot ................ 20,500 | Bottlenose dolphin, WNA coastal*.
Bottlenose dolphin, Western GMX coastal.
Bottlenose dolphin, Northern GMX coastal.
Bottlenose dolphin, Eastern GMX coastal.
Bottlenose dolphin, GMX Bay, Sound, & Estuarine*.
West Indian manatee, FL*+.
Southeastern U.S. Atlantic, Gulf of Mexico, Caribbean spiny 4,847 | West Indian manatee, FL*+.
lobster trap/pot. Bottlenose dolphin, WNA coastal*+.
Stop Seine/Weir/Pound Fisheries:
Gulf of Maine herring and Atlantic mackerel stop seine/weir 50 | North Atlantic right whale, WNA¥*.
Humpback whale, WNA*+.
Minke whale, Canadian east coast.
Harbor porpoise, GME/BF*.
Harbor seal, WNA.
Gray seal, Northwest North Atlantic.
U.S. mid-Atlantic mixed species stop/seine/weir (except the 500 | None documented.
North Carolina roe mullet stop net).
U.S. mid-Atlantic crab stop seine/weir ..........ccccceevieeeniieeenne 2,600 | None documented.
Dredge Fisheries:
Gulf of Maine, U.S. mid-Atlantic sea scallop dredge ............ 233 | None documented.
U.S. mid-Atlantic offshore surfclam and quahog dredge ...... 100 | None documented.
Gulf of Maine MUSSEl ......ccoocviiiiiiiiiiiiiceee e >50 | None documented.
U.S. mid-Atlantic/Gulf of Mexico oyster 7,000 | None documented.
Haul Seine Fisheries:
Southeastern U.S. Atlantic, Caribbean haul seine ................ 25 | None documented.
Beach Seine Fisheries:
Caribbean beach seine .........cccocceviiiiiiiiiciee e 15 | West Indian manatee, FL+.
Dive, Hand/Mechanical Collection Fisheries:
Gulf of Maine urchin dive, hand/mechanical collection ......... >50 | None documented.
Atlantic Ocean, Gulf of Mexico, Caribbean shellfish dive, 20,000 | None documented.
hand/mechanical collection.
Commercial Passenger Fishing Vessel (Charter Boat) Fisheries:
Atlantic Ocean, Gulf of Mexico, Caribbean commercial pas- 4,000 | None documented.
senger fishing vessel.

*Marine mammal stock is strategic or is proposed to be listed as strategic in the draft SARs for 1998.
+ Stock is listed as threatened or endangered under the ESA or as depleted under the MMPA.

List of Abbreviations Used in Table 2: FL—Florida; GA—Georgia; GME/BF—Gulf of Maine/Bay of Fundy; GMX—Gulf of Mexico; NC—North

Carolina; SC—South Carolina; TX—Texas; WNA—Western North Atlantic.
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Classification

When this LOF for 1999 was
proposed, the Assistant General Counsel
for Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. No comments
were received regarding this
certification. As a result, a regulatory
flexibility analysis was not prepared.

This action makes changes to the
current LOF and reflects new
information on commercial fisheries,
marine mammals, and interactions
between commercial fisheries and
marine mammals. This list informs the
public of which U.S. commercial
fisheries will be required in 1999 to
comply with certain parts of the MMPA,
including requirements to register for
Authorization Certificates.

This final rule is not a significant
regulatory action and is not subject to
review by the Office of Management and
Budget (OMB) under Executive Order
12866.

This rule does not contain new
collection-of-information requirements
subject to the Paperwork Reduction Act;
however, the addition of two fisheries to
Category Il in the LOF will result in up
to 70 new fishers being subject to
collection-of-information requirements.
Some of these fishers may currently
participate in other Category Il fisheries
and, therefore, may already be required
to register under the MMPA.

Notwithstanding any other provision
of law, you are not to respond to nor
shall you be subject to a penalty for
failure to comply with a collection of
information subject to the requirements
of the Paperwork Reduction Act unless
that collection of information displays a
currently valid OMB control number.

The collection of information required
for the reporting of marine mammal
injuries or mortalities to NMFS and for
the registration of fishers under the
MMPA has been approved by OMB
under OMB control numbers 0648-0292
(0.15 hours per report) and 0648—0293
(0.25 hours per registration). Those
burdens are not expected to change
significantly as a result of this final rule
and may actually decrease if additional
registration systems are integrated with
existing programs. You may send
comments regarding these reporting
burden estimates or any other aspect of
the collections of information, including
suggestions for reducing the burdens, to
NMFS and OMB (see ADDRESSES).

References

Barlow et al. ““U.S. Marine Mammal
Stock Assessments: Guidelines for
Preparation, Background, and a
Summary of the 1995 Assessments’.
NOAA Tech. Memo. NMFS—OPR-6,
1995.

List of Subjects in 50 CFR Part 229

Administrative practice and
procedure, Confidential business
information, Fisheries, Marine
mammals, Reporting and recordkeeping
requirements.

Dated: February 17, 1999.
Rolland A. Schmitten,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 229 is amended
as follows:

PART 229—AUTHORIZATION FOR
COMMERCIAL FISHERIES UNDER THE
MARINE MAMMAL PROTECTION ACT
OF 1972

1. The authority citation for part 229
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

2.1n 8229.1, paragraph (f) is revised
to read as follows:

§229.1 Purpose and scope.
* * * * *

(f) Authorizations under this part do
not apply to the intentional lethal taking
of marine mammals in the course of
commercial fishing operations except as
provided for under 8§ 229.4(k) and
229.5(f).

* * * * *

3. In §229.2, the definition of
‘““Category Il fishery” is amended by
removing the word “‘taking” and adding
in its place the words ““incidental
serious injury and mortality” in the
penultimate sentence; the last sentence
of paragraph (2) of the definition
‘““Category Il fishery” is revised; the
definitions of “Fisher”, ‘“Incidental, but
not intentional, take” and “‘Incidental
mortality” are removed; and the
definitions of ““Fisher or fisherman”,
“Incidental’”” and “‘Integrated Fishery”
are added in alphabetical order, to read
as follows:

§229.2 Definitions.
* * * * *

Category Il fishery. * * *

(2) * * *In the absence of reliable
information indicating the frequency of
incidental mortality and serious injury
of marine mammals by a commercial
fishery, the Assistant Administrator will
determine whether the incidental
serious injury or mortality is “‘remote”

by evaluating other factors such as
fishing techniques, gear used, methods
used to deter marine mammals, target
species, seasons and areas fished,
qualitative data from logbooks or fisher
reports, stranding data, and the species
and distribution of marine mammals in
the area or at the discretion of the
Assistant Administrator.

* * * * *

Fisher or fisherman means the vessel
owner or operator, or the owner or
operator of gear in a nonvessel fishery.
* * * * *

Incidental means, with respect to an
act, a non-intentional or accidental act
that results from, but is not the purpose
of, carrying out an otherwise lawful
action.

* * * * *

Integrated fishery means a fishery for
which the granting and the
administration of Authorization
Certificates have been integrated and
coordinated with existing fishery
license, registration, or permit systems
and related programs.

* * * * *

4. In §229.3, the word ““taking” is
removed from paragraph (c) and the
words ““injury or mortality’’ are added
in its place, paragraphs (e) through (p)
are redesignated as paragraphs (f)
through (q), and new paragraph (e) is
added to read as follows:

§229.3 Prohibitions.
* * * * *

(e) It is prohibited to retain any
marine mammal incidentally taken in
commercial fishing operations unless
authorized by NMFS personnel, by
designated contractors or an official
observer, or by a scientific research
permit that is in the possession of the
vessel operator.

* * * * *

5. Section 229.4, is amended as
follows:

a. Paragraph (b)(2)(v) is removed;
paragraphs (b)(2)(vi) and (c) are
redesignated as paragraphs (b)(2)(v) and
(b)(2)(vi), respectively; in newly
redesignated paragraph (b)(2)(vi), the
heading “Fee.” is removed; paragraphs
(d) through (m) are redesignated as
paragraphs (c) through (I); and in newly
redesignated paragraph (g), the word
“‘onboard” is removed.

b. Newly redesignated paragraphs (c)
introductory text, (c)(3) through (c)(5),
(d)(2), (d)(2), and the first sentence of
newly redesignated paragraph (e)(1) are
revised; the last sentence of newly
redesignated paragraph (d)(3) is
removed; newly redesignated paragraph
(e)(3) is amended by removing the term
“annual’” and newly redesignated
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paragraph (1) is amended by removing
the phrase “and annual decals”.
The revisions read as follows:

§229.4 Requirements for Category | and Il
fisheries.
* * * * *

(c) Address. Unless the granting and
administration of authorizations under
this part 229 is integrated and
coordinated with existing fishery
licenses, registrations, or related
programs pursuant to paragraph (a) of
this section, requests for registration
forms and completed registration and
renewal forms should be sent to the
NMFS Regional Offices as follows:

* * * * *

(3) Southwest Region, NMFS, 501
West Ocean Blvd., Suite 4200, Long
Beach, CA 90802-4213; telephone: 562—
980-4001;

(4) Northeast Region, NMFS, 1
Blackburn Drive, Gloucester, MA 01930;
telephone: 978-281-9254; or

(5) Southeast Region, NMFS, 9721
Executive Center Drive North, St.
Petersburg, FL 33702; telephone: 727-
570-5312.

(d) Issuance. (1) For integrated
fisheries, an Authorization Certificate or
other proof of registration will be issued
annually to each fisher registered for
that fishery.

(2) For all other fisheries (i.e., non-
integrated fisheries), NMFS will issue
an Authorization Certificate and, if
necessary, a decal to an owner or
authorized representative who:

(i) Submits a completed registration
form and the required fee.

(i) Has complied with the
requirements of this section and
§§229.6 and 229.7

(iii) Has submitted updated
registration or renewal registration
which includes a statement (yes/no)
whether any marine mammals were
killed or injured during the current or
previous calender year.

* * * * *

(e) * * * (1) If a decal has been issued
under the conditions specified in
paragraph (e)(2) of this section, the
decal must be attached to the vessel on
the port side of the cabin or, in the
absence of a cabin, on the forward port
side of the hull, and must be free of
obstruction and in good condition. * *

*
* * * * *

6. In §229.5, paragraph (c) is
amended by removing the word
“onboard’’; paragraph (e) is amended by
removing the phrase ‘‘a Category | or 1l
fishery” and by adding in its place the
phrase ‘““commercial fishing operations’’;
and paragraph (d) is revised to read as
follows:

§229.5 Requirements for Category lll
fisheries.
* * * * *

(d) Monitoring. Vessel owners
engaged in a Category Il fishery must
comply with the observer requirements
specified under § 229.7(d).

* * * * *

7.1n §229.6, paragraph (a) is
amended by removing the words
“Category I, I, or I1I"” and by adding in
their place the word “commercial’’; and
paragraph (b) is revised to read as
follows:

§229.6 Reporting requirements.

* * * * *

(b) Participants in nonvessel fisheries
must provide all of the information in
paragraphs (a)(1) through (a)(4) of this
section except, instead of providing the
vessel name and vessel registration
number, participants in nonvessel
fisheries must provide the gear permit
number.

8. In §229.7, paragraphs (c)(4)(vi) and
(c)(6) are removed; paragraphs (c)(4)(vii)
through (c)(4)(x) are redesignated as
paragraphs (c)(4)(vi) through (c)(4)(ix),
respectively; the introductory text of
paragraph (b), paragraphs (c) heading,
(©)(1), (c)(2), (c)(4) introductory text, and
(c)(4)(i), newly redesignated paragraph
(c)(4)(vi), and paragraph (c)(5), and the
heading of paragraph (d) are revised to
read as follows:

§229.7 Monitoring of incidental mortalities
and serious injuries.
* * * * *

(b) Observer program. Pursuant to
paragraph (a) of this section, the
Assistant Administrator may observe
Category | and Il vessels as necessary.

Observers may, among other tasks:
* * * * *

(c) Observer requirements for
participants in Category | and Il
fisheries. (1) If requested by NMFS or by
a designated contractor providing
observer services to NMFS, a vessel
owner/operator must take aboard an
observer to accompany the vessel on
fishing trips.

(2) After being notified by NMFS, or
by a designated contractor providing
observer services to NMFS, that the
vessel is required to carry an observer,
the vessel owner/operator must comply
with the notification by providing
information requested within the
specified time on scheduled or
anticipated fishing trips.

* * * * *

(4) The vessel owner/operator and
crew must cooperate with the observer
in the performance of the observer’s
duties including:

(i) Providing, at no cost to the
observer, the United States government,
or the designated observer provider,
food, toilet, bathing, sleeping
accommodations, and other amenities
that are equivalent to those provided to
the crew, unless other arrangements are
approved in advance by the Regional
Administrator;

* * * * *

(vi) Sampling, retaining, and storing
of marine mammal specimens, other
protected species specimens, or target or
non-target catch specimens, upon
request by NMFS personnel, designated
contractors, or the observer, if adequate
facilities are available and if feasible;

* * * * *

(5) Marine mammals or other
specimens identified in paragraph
(c)(4)(vi) of this section, which are
readily accessible to crew members,
must be brought on board the vessel and
retained for the purposes of scientific
research if feasible and requested by
NMFS personnel, designated
contractors, or the observer. Specimens
so collected and retained must, upon
request by NMFS personnel, designated
contractors, or the observer, be retained
in cold storage on board the vessel, if
feasible, until removed at the request of
NMFS personnel, designated
contractors, or the observer, retrieved by
authorized personnel of NMFS, or
released by the observer for return to the
ocean. These biological specimens may
be transported on board the vessel
during the fishing trip and back to port
under this authorization.

(d) Observer requirements for
participants in Category Il fisheries.

* X *

* * * * *

9. In §229.8 the last sentence of
paragraph (c) is redesignated as
paragraph (d), and paragraph (b)(2) is
revised to read as follows:

§229.8 Publication of List of Fisheries.

* * * * *

(b) * * *

(2) List the marine mammals that have
been incidentally injured or killed by
commercial fishing operations and the
estimated number of vessels or persons
involved in each commercial fishery.

* * * * *

10. In §229.9, paragraph (a)(3)(ii) is

revised to read as follows:

§229.9 Emergency regulations.

(a * * *

(3) * * X

(i) Immediately review the stock
assessment for such stock or species and
the classification of such commercial
fishery under this section to determine
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if a take reduction team should be
established and if recategorization of the
fishery is warranted; and

* * * * *

11. In §229.10, paragraph (g)(1) is
amended by removing the word
““serious’ before “injury’” and paragraph
(d) is revised to read as follows:

§229.10 Penalties.
* * * * *

(d) Failure to comply with take
reduction plans or emergency
regulations issued under this part may
result in suspension or revocation of an
Authorization Certificate, and failure to
comply with a take reduction plan or
emergency regulation is also subject to
the penalties of sections 105 and 107 of
the Act, and may be subject to the
penalties of section 106 of the Act.

* * * * *

§229.11 [Amended]

12. In §229.11, paragraph (b) is
amended by removing the parenthetical
clause ‘“(see ADDRESSES)"".

§229.20 [Amended]

13. In §229.20, paragraph (f) is
amended by removing the reference to
§229.21(b)” and adding in its place a
reference to “paragraph (b) of this
section”.

14. Under subpart C, a new §229.30
is added to read as follows:

§229.30 Basis.

Section 118(f)(9) of the Act authorizes
the Director, NMFS, to impose
regulations governing commercial
fishing operations, when necessary, to
implement a take reduction plan in
order to protect or restore a marine
mammal stock or species covered by
such a plan.

[FR Doc. 99-4442 Filed 2—23-99; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 981014259-8312-02; 1.D.
012299B]

Fisheries of the Northeastern United
States; Summer Flounder, Scup, and
Black Sea Bass Fisheries;
Adjustments to the 1999 Summer
Flounder Commercial Quota;
Commercial Quota Harvested for
Delaware; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota adjustment,
notice of commercial quota harvest;
correction.

SUMMARY: This document contains
corrections to the adjustment to the
1999 commercial Summer Flounder
Quotas that was published on February
3, 1999, and adds text that was
inadvertently omitted.

DATES: Effective January 28, 1999,
through December 31, 1999.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fisheries Policy Analyst, (978)
281-9273.

SUPPLEMENTARY INFORMATION:
Background

NMFS published a document in the
Federal Register of February 3, 1999 (64
FR 5196), announcing preliminary
adjustments to the 1999 summer
flounder commercial quotas. The
notification also corrected errors for
Rhode Island’s commercial summer
flounder allocation specified in Table
1.—1999 State Commercial Quotas to
the preamble of the document published
on December 31, 1998 (63 FR 72203).
Portions of the text describing revisions
made to Table 1 of the December 31
publication were inaccurate and some
text was also omitted. However, Tables
2 and 3 of the February 3, 1999,
publication accurately reflect these
corrections. Therefore, this document
corrects only this text portion of the
preamble to the February 3, 1999,
correction document related to the
Rhode Island commercial summer
flounder allocation.

Corrections

In FR Doc. 99-2465, published in the
Federal Register of February 3, 1999, on
page 5196, in column 3, the first 5
complete paragraphs are correctly added
and the text that was inadvertently
omitted is added to read as follows:

This notification also corrects errors
for Rhode Island’s commercial summer
flounder allocation specified in the
preamble to Table 1.—1999 State
Commercial Quotas published on
December 31, 1998 (63 FR 72203).

In FR Doc. 98-34511, on page 72204,
in Table 1.—1999 State Commercial
Quotas, the commercial state allocation
for Rhode Island is corrected to read as
follows:

In the third column of the table, under
the heading “Directed”, and under the
subheading “Lb”, in the fourth line,
“1,171,379” is corrected to read
*1,172,758""; in the last line, the total

7,468,107 is corrected to read
7,477,232 and in the fourth column of
the table, under the same heading, and
under the subheading “KG”, in the
fourth line, 53,133 is corrected to read
*531,954""; in the last line, the total
3,387,476 is corrected to read
©3,391,615".

In the fifth column of the table, under
the heading “‘Incidental catch”, under
the subheading “Lb”, in the fourth line,
*571,204" is corrected to read
“569,825""; in the last line the total
3,642,191" is corrected to read
3,633,068 and in the sixth column,
under the same heading, under the
subheading “KG”, in the fourth line,
259,094 is corrected to read
*258,468"" and in the last line, the total
1,652,070 is corrected to read
*1,647,932".

In the seventh column, under the
heading “Total”’, under the subheading
“Lb”, in the fourth line, *‘1,741,583"" is
corrected to read ““1,742,583"’; and
under the same heading, under the same
subheading, in the last line, the total
“11,111,191” is corrected to read
*11,110,3007; and in the eighth column,
under the same heading and under the
subheading “KG”, in the fourth line,
789,968 is corrected to read
790,422 and in the last line the total
5,039,951 is corrected to read
5,039,547, These corrections are
reflected in Tables 2 and 3 of this
document. In addition, Tables 2 and 3
reflect a quota transfer of 5,000 Ib (2,268
kg) from North Carolina to Virginia (64
FR 2600, January 15, 1999).

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority 16 U.S.C. 1801 et seq.
Dated: February 18, 1999.

Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-4597 Filed 2—-23-99; 8:45 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 317, 318, and 381
[Docket No. 97-076P]
RIN 0583—-AC50

Irradiation of Meat and Meat Products

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is proposing
to amend the meat inspection
regulations to permit the use of ionizing
radiation for treating refrigerated or
frozen uncooked meat, meat byproducts,
and certain other meat food products to
reduce levels of food borne pathogens
and to extend shelf-life. FSIS is
proposing this action in light of the
Food and Drug Administration’s recent
final rule which amended its food
additive regulations to provide for the
safe use of ionizing irradiation sources
to treat these same meat food products.
FSIS also is proposing to revise the
regulations governing the irradiation of
poultry so that they will be as consistent
as possible with the proposed
regulations for the irradiation of meat
food products.

DATES: Comments must be received on
or before April 26, 1999.

ADDRESSES: Submit one original and
two copies of written comments to FSIS
Docket #97-076P, U.S. Department of
Agriculture, Food Safety and Inspection
Service, Room 102, Cotton Annex, 300
12 St., SW, Washington, DC 20250—
3700. All comments submitted in
response to this proposed rule will be
available for public inspection in the
Docket Clerk’s Office between 8:30 a.m.
and 4:30 p.m., Monday through Friday.
FOR FURTHER INFORMATION CONTACT:
Daniel L. Engeljohn, Ph.D., Director,
Regulation Development and Analysis
Division, Office of Policy, Program
Development, and Evaluation, Food
Safety and Inspection Service, U.S.

Department of Agriculture (202) 720—
5627.

SUPPLEMENTARY INFORMATION:

Background

Food irradiation is the process of
exposing food to high levels of radiant
energy. Forms of radiant energy include:
microwave and infrared radiation that
heat food during cooking; visible light
or ultraviolet light used to dry food or
kill surface microorganisms; and
ionizing radiation, resulting from cobalt-
60, cesium-137, x-ray machines, or
electron accelerators, that penetrates
deeply into food, killing insect pests
and microorganisms without raising the
temperature of the food significantly.
Food is most often irradiated
commercially to extend shelf-life,
eliminate insect pests, or reduce
numbers of pathogenic microorganisms.
Food irradiation for these purposes is
practiced in many countries, including
the United States.

Section 201(s) of the Federal Food,
Drug and Cosmetic Act (FFDCA) defines
sources of radiation used to treat food as
“food additives.” The Food and Drug
Administration (FDA) of the Department
of Health and Human Services has the
primary responsibility for determining
whether or not food additives are safe
for particular uses. FDA lists uses of
food additives it has concluded are safe
in 21 CFR parts 172 through 180.

On August 25, 1994 (59 FR 43848),
FDA announced that it had received a
petition from Isomedix, Inc., requesting
that FDA amend the food additive
regulations in 21 CFR part 179
(Irradiation in the Production,
Processing and Handling of Food). The
petition requested that FDA authorize
the safe use of sources of ionizing
radiation to:
control microbial pathogens in raw, fresh-
chilled, and frozen intact and comminuted
edible tissue of the skeletal muscle and organ
meat of domesticated mammalian food
sources; with concomitant control of
infectious parasites, and, extension of
acceptable edible/marketable life of chilled/
refrigerated and defrosted meat through the
reduction in levels of spoilage
microorganisms.

The petition further specified that the
proposed foods were to be “primarily
from bovine, ovine, porcine, and equine
sources.” Also, Isomedix requested that
a maximum dose of 4.5 kiloGray (kGy)
be established for the irradiation of fresh
(chilled, not frozen) meat, and that a

maximum dose of 7.0 kGy be
established for the irradiation of frozen
meat.

On December 3, 1997, FDA published
a final rule (FDA Docket No. 94F-0289;
62 FR 64107) granting this petition. In
that publication, FDA expanded the list
of products (21 CFR 179.26(b)) for
which ionizing irradiation may be safely
used to control food borne pathogens
and extend shelf life to include:
refrigerated and frozen uncooked meat;
meat byproducts (e.g., edible organs,
such as the liver and the kidneys); and
certain meat food products (e.g., ground
beef and hamburger). Specifically, the
foods that may be irradiated are: meat,
as defined by FSIS in 9 CFR 301.2(rr);
meat byproducts, as defined by FSIS in
9 CFR 301.2(tt); and other meat food
products within the meaning of 9 CFR
301.2(uu), with or without nonfluid
seasoning, that are otherwise composed
solely of intact or ground meat or meat
byproducts, or of both.

FDA'’s Evaluation of the Safety of
Irradiation

Under §409(c)(3)(A) of the FFDCA, a
food additive cannot be listed for a
particular use unless a fair evaluation of
the evidence establishes that the
additive is safe for that use. In response
to the Isomedix petition, FDA identified
the various effects that could result from
the irradiation of meat food products
and then assessed whether any of these
effects could pose a human health risk.
FDA did not consider whether
irradiation of meat would bring about
health or other benefits for consumers.

FDA examined the data and studies
submitted by Isomedix, as well as other
information in its files relevant to the
safety and nutritional adequacy of meat
treated with irradiation. Specifically,
FDA evaluated:

« Studies of the radiation chemistry of
food components and whole foods, including
flesh foods (*‘radiation chemistry”’ refers to
the chemical reactions that occur as a result
of absorbing radiation);

« Toxicity studies of irradiated beef, pork,
chicken, and fish;

« Studies of the nutritional adequacy of
irradiated products derived from livestock
and poultry, in light of the dietary
consumption patterns for these products; and
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« Studies of the effects of irradiation on
both pathogenic and nonpathogenic
microorganisms.t

Based on its evaluation of available
data, FDA concluded that irradiation of
meat, meat byproducts, and certain
other meat food products under the
conditions requested in the petition
would not present toxicological or
microbiological hazards and would not
adversely affect the nutritional
adequacy of these products. FDA
therefore granted the petition and added
meat, meat byproducts, and certain
other meat food products to the list in
21 CFR 179.26(b) of foods that may be
treated with ionizing radiation to reduce
levels of food borne pathogens and to
extend shelf-life.

Under §318.7 of the meat inspection
regulations, FSIS may approve a
substance for use in the preparation of
meat food products if the substance has
been previously approved by FDA and
if FSIS has determined that:

¢ Its use is in compliance with applicable
FDA requirements;

* The use of the substance will not render
the product in which it is used adulterated
or misbranded or otherwise not in
compliance with the requirements of the
Federal Meat Inspection Act; and

* Its use is functional and suitable for the
product and it is permitted for use at the
lowest level necessary to accomplish the
stated technical effect as determined in
specific cases. FSIS has made these
determinations and therefore, in this
document is proposing to amend its meat
inspection regulations to provide for the safe
use of ionizing radiation for the treatment of
meat, meat byproducts, and certain other
meat food products. FSIS also is proposing
labeling requirements for these same
products.

Irradiation as a Food Additive in Meat
and Poultry

Pathogenic microorganisms are the
most significant cause of food borne
illness. lonizing radiation will reduce,
and in some circumstances eliminate,
pathogenic microorganisms in or on
meat and poultry. FSIS therefore
recognizes irradiation as a important
technology for helping to ensure the
safety of meat and poultry. FSIS already
has listed ionizing radiation as an
approved additive in pork carcasses or

1Because Clostridium botulinum spores are very
resistant to the effects of irradiation and would be
more likely to suvive irradiation than other
pathogens and most spoilage bacteria, and because
the illness associated with botulinal toxin is so
severe, FDA, in its evaluation, focused particularly
on the effects of irradiation on the probability of
significantly increased growth of, and subsequent
toxin production by, C. botulinum. FDA detrmined
that irradiation of meat food products under the
conditions set forth in its regulation will not result
in any additional health hazard from C. botulinum
or from other common pathogens.

fresh or previously frozen cuts of pork
carcasses that have not been cured or
heat-processed for the control of
Trichinella spiralis (9 CFR 318.7); and
as an approved additive in fresh or
frozen, uncooked, packaged poultry
products and mechanically separated
poultry for the purpose of reducing
pathogenic microorganisms (9 CFR
381.147). In fact, FSIS originally
petitioned FDA to allow the irradiation
of poultry.

Available scientific data indicate that
ionizing radiation can significantly
reduce the levels of many of the
pathogenic microorganisms of concern
in meat food products, including
various species of Salmonella; E. coli
0157:H7; Clostridium perfringens;
Staphylococcus aureus; Listeria
monocytogenes; Campylobacter jejuni;
and the protozoan parasite Toxoplasma
gondii. The available reports and
published articles establish that the
radiation dose necessary to reduce the
initial population of many of the
bacterial pathogens by 90 percent (the
“D value,” which is equivalent to 1-
logao) ranges from 0.1 kGy to just under
1 kGy. The following chart lists the
approximate D values for some of the
pathogens of concern in meat food
products.2

Pathogen Irradiation D values

C. jeuni ......... 0.18 kGy (in refrigerated
product) to 0.24 kGy (in
frozen product).

0.586 kGy (in refrigerated

product).

C. perfringens

E. coli 0.25 kGy (in refrigerated

0157:H7. product) to 0.45 kGy (in
frozen product).

L. monocy- 0.4 kGy to 0.64 kGy.
togenes.

Salmonella 0.48 kGy to 0.7 kGy.
spp.

S. aureus ....... 0.45 kGy.

T. gondii ........ 0.4 kGy to 0.7 kGy.

T. spiralis ....... 0.3 kGy to 0.6 kGy.

These approximate ranges of D values
are all well beneath the maximum
dosages of irradiation authorized by
FDA and proposed by FSIS for
refrigerated and frozen meat food
products (4.5 kGy and 7 kGy,
respectively). Treating product with a
maximum dose of irradiation, therefore,
could result in a significant reduction or
even the elimination of certain
pathogens. For example, given the
highest approximate D value for E. coli

2These approximate D-values are from:
“Irradiation of red meat: A compilation of technical
data for its authorization and control,” International
Consultative Group on Food Irradiation, August
1996.

0157:H7 from the table above,
irradiation of a frozen meat food
product at 7 kGy could achieve an
approximate 15 logio per gram reduction
of E. coli O157:H7. That is,
approximately 99.9999999999999
percent of the pathogen could be
eliminated from the product.
Considering that E. coli O157:H7 is
usually found at levels of 3 logio per
gram or lower in ground meat
products 3, there is a high probability
that irradiation of frozen ground meat
products with a 7 kGy dose could
eliminate E. coli O157:H7 from the
product.

It is important to remember, however,
that the D value for any individual
pathogen varies depending on such
factors as the type of food to be
irradiated, the physical state (frozen
versus nonfrozen) of the food, product
temperature, and ambient oxygen level.
For example, higher radiation doses are
needed to achieve the same
antimicrobial effect in a frozen food
versus a nonfrozen food of the same
type (hence the two different maximum
doses for refrigerated and frozen
product approved by FDA and proposed
in this document by FSIS). Further, the
load of pathogens on incoming product
can vary widely, due to animal
husbandry and sanitation practices, as
well as other factors. Regardless, it is
apparent that irradiation would be a
highly effective antimicrobial treatment
for meat food products.

Finally, as mentioned in footnote 1,
the pathogen C. botulinum is very
resistant to irradiation. Spores have D
values of approximately 3.45 to 3.6 kGy
in refrigerated product and 3.73 to 3.85
kGy in frozen product.4 However, in its
microbiological assessment of
irradiation, FDA determined that the
probability for significant growth of, and
toxin production by, C. botulinum in
irradiated meat stored under adequate
temperature control (properly
refrigerated or frozen) is extremely
remote for several reasons. First, C.
botulinum spores occur with extremely
low frequency and in extremely low
numbers in meat, and these numbers
will be further reduced by irradiation at
the permitted doses. Second, most
strains of C. botulinum that have been
found in meat do not grow and produce
toxin under refrigeration conditions
appropriate for transport and storage of

3 National Advisory Committee on
Microbiological Criteria for Foods, Meat and
Poultry Subcommittee Report, November 20, 1997.

4*“Irradiation of red meat: A compilation of
technical data for its authorization and control,”
International Consultative Group on Food
Irradiation August 1996.
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flesh foods. Third, various species of
other microorganisms commonly found
on meat, particularly spoilage bacteria
(e.g., Lactobacillus spp. and others),
survive irradiation in sufficient numbers
to grow and inhibit growth of, and toxin
production by, C. botulinum in both
refrigerated and temperature-abused
irradiated meats. FDA concluded,
therefore, that irradiation of meat food
products under the conditions set forth
in its regulation will not result in any
health hazard from C. botulinum
additional to that which may be found
in non-irradiated product.

Irradiation and HACCP

On July 25, 1996, FSIS published a
final rule that requires every meat and
poultry establishment to develop and
implement Hazard Analysis and Critical
Control Point (HACCP), a science-based
process control system designed to
improve the safety of meat and poultry
products (FSIS Docket No. 93-016F,
“Pathogen Reduction; Hazard Analysis
and Critical Control Point (HACCP)
Systems’’; 61 FR 38806). Under this
final rule, meat and poultry
establishments are responsible for
developing and implementing HACCP
plans incorporating the controls
determined by the establishment to be
necessary and appropriate to produce
safe products. HACCP is a flexible
system that enables establishments to
tailor their control systems to the needs
of their particular plants and processes.
In the paragraphs that follow, FSIS
outlines how irradiation could be used
within a HACCP system by poultry
establishments and, if FSIS finalizes this
rule, by meat establishments.

To meet the HACCP requirements,
establishments must first conduct a
hazard analysis to identify and list the
food safety hazards reasonably likely to
occur in a production process, as well
as the preventive measures necessary to
control the hazards. A food safety
hazard is any biological, chemical, or
physical property that may cause a food
to be unsafe for human consumption.
Establishments that identify microbial
pathogens as hazards within their
processes could choose irradiation as a
method to reduce or even eliminate
such pathogens.

Next, establishments must establish
critical control points (CCP’s). A CCP is
a point, step, or procedure at which
control can be applied so that a food
safety hazard can be prevented,
eliminated, or reduced to an acceptable
level. Meat and poultry establishments
choosing to irradiate product would
integrate irradiation into their HACCP
systems as a CCP.

Establishments then must establish
critical limits for their CCP’s. Critical
limits are most often based on process
parameters such as temperature, time,
physical dimensions, humidity,
moisture level, water activity, pH, and
survival of target pathogens.
Establishments that irradiate product
probably would have as some of their
critical limits radiation dosage, product
temperature, and ambient oxygen level.
By ensuring that specific limits for each
of these parameters were met,
establishments could be reasonably sure
that a predetermined reduction in
pathogens had been achieved within the
irradiated product. Establishments
would be free to establish any critical
limits appropriate for their HACCP
systems, as long as they remain in
compliance with the FSIS and FDA
regulations governing irradiation, such
as the regulatory limits on maximum
dosage.

The remaining HACCP requirements
include monitoring of CCP’s, plans for
corrective action in the event of
processing deviations, record keeping,
and HACCP plan verification. It is likely
that establishments that irradiate
product would meet these requirements
no differently than other official
establishments. Establishments that
irradiate meat or poultry product should
keep in mind, however, that their
HACCP plans must address all
processing, from receiving to shipment.
Therefore, an establishment that ships
product to a separate facility for
irradiation would need to address the
conditions of shipment (handling,
packaging, refrigeration, etc.) within its
HACCP plan. Similarly, the irradiation
facility would need to address shipment
and receiving of the product, as well as
the irradiation treatment itself, in its
HACCP plan. Controlling the conditions
of product from initial processing
through irradiation and packaging will
be necessary to ensure and preserve the
intended antimicrobial effects of
irradiation.

There are numerous possible
scenarios involving the use of
irradiation within a HACCP system and
FSIS could not enumerate them all in
this document. There is available from
FSIS, however, a generic HACCP model
for irradiation developed by the
International Meat and Poultry HACCP
Alliance. The model, entitled “Generic
HACCP Model for Irradiation,” is
available from the FSIS Docket Room
(see ADDRESSES above) and from the
Texas A&M University World Wide Web
site at http://ifse.tamu.edu/alliance/
haccpmodels.html.

To account for the numerous possible
processing situations and to allow for

maximum flexibility and innovation in
developing HACCP systems
incorporating irradiation, FSIS is
proposing only those requirements
necessary to ensure product safety. For
example, FSIS is proposing no
minimum dose for the irradiation of
meat products. FDA did not establish a
minimum irradiation dose for meat food
products in its final rule, although they
stated that FSIS could establish a
minimum dose without petitioning
FDA. FDA concluded that different
doses could be appropriate, in different
circumstances, for achieving a desired
technical effect and that its regulation
should allow for flexibility in this
regard. FSIS agrees. FSIS also is
proposing to eliminate the minimum
dose that it currently requires for
poultry. The minimum dosage for
poultry was intended to ensure a certain
reduction of pathogens. Under the
HACCP requirements, FSIS wants to
allow poultry establishments, like meat
establishments, to determine what level
of irradiation (subject to a maximum
level) and consequent reduction of
pathogens is appropriate within their
HACCP systems.

Furthermore, FSIS is proposing no
specific handling or packaging
requirements for the irradiation of meat
food products. Under this proposal,
establishments will be responsible for
determining, within their HACCP
systems, what sort of handling and
packaging is appropriate for ensuring
that irradiated product is not
adulterated. FSIS also is proposing to
revise the packaging requirements for
irradiated poultry to maximize
processing flexibility and innovation.
The proposed revisions are explained in
detail below under ““Revision of the
Requirements for Irradiated Poultry.”

Finally, FSIS is proposing no
restrictions on the specific function of
irradiation as a CCP within a HACCP
system. If this proposal is finalized,
some establishments may choose to
irradiate packaged ground product at
high dosages to achieve maximal
pathogen reduction throughout the
product. Other establishments may
choose to irradiate only a few
millimeters into whole muscle products
to control pathogenic bacterial
contamination on the surface. These
types of pathogen reduction treatments
and others will be allowed under the
proposed regulations.

FDA did approve irradiation of meat
food products as a means to extend
product shelf-life, as well as a means to
reduce pathogens. FSIS is proposing to
allow irradiation for this purpose too.
Were an establishment to irradiate meat
food products solely for the purpose of
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extending shelf-life, it is conceivable,
although highly unlikely, that the
establishment could disregard any
amount of pathogen reduction achieved
by the irradiation and therefore not list
irradiation as a CCP in it HACCP plan.
However, such an establishment still
would have to meet the other
requirements for irradiation facilities
promulgated by FSIS and other Federal
and State agencies, such as
requirements for dosimetry and
documentation. FSIS does not anticipate
that any establishment will irradiate
product solely to extend shelf life and
not account for the antimicrobial effects
of irradiation in its HACCP plan.

Products Affected by the Proposed Rule

FSIS worked with FDA during its
review of the Isomedix petition,
primarily to identify the various types of
meat food products suitable for
irradiation, in light of the petitioner’s
request and FDA restrictions concerning
the irradiation of ingredients (e.g. water,
brine, spices) contained in certain meat
products. FSIS also consulted with FDA
regarding which forms of comminuted
meats (e.g. low-temperature rendered
meat, advanced meat recovery system
meat, finely textured meat) would be
suitable for irradiation. As a result of
those consultations, FDA approved
ionizing irradiation as an additive for
the following types of uncooked,
refrigerated or frozen meat food
products:

¢ Meat, as defined in 9 CFR 301.2(rr):

(1) The part of the muscle of any cattle,
sheep, swine, or goats, which is skeletal or
which is found in the tongue, or in the
diaphragm, or in the heart, or in the
esophagus, with or without the
accompanying and overlying fat, and the
portions of bone, skin, sinew, nerve, and
blood vessels which normally accompany the
muscle tissue and which are not separated
from it in the process of dressing. It does not
include the muscle found in the lips, snout,
or ears. This term, as applied to products of
equines, shall have a meaning comparable to
that provided in this paragraph with respect
to cattle, sheep, swine, and goats.

(2) The product derived from the
mechanical separation of the skeletal muscle
tissue from the bones of livestock using the
advances in mechanical meat/bone
separation machinery and meat recovery
systems that do not crush, grind, or pulverize
bones, and from which the bones emerge
comparable to those resulting from hand-
deboning (i.e., essentially intact and in
natural physical conformation such that they
are recognizable, such as loin and rib bones,
when they emerge from the machinery)
which meets the criteria of no more than 0.15
percent or 150 mg/100 gm of product for
calcium (as a measure of bone solids content)
within a tolerance of 0.03 percent or 30 mg.

* Meat byproducts, as defined in 9 CFR
301.2(tt):

Any part capable of use as human food,
other than meat, which has been derived
from one or more cattle, sheep, swine, or
goats. This term, as applied to products of
equines, shall have a meaning comparable to
that provided in this paragraph with respect
to cattle, sheep, swine, and goats. (This
category of byproducts would include blood
and blood plasma.)

» Meat food products within the meaning
of 9 CFR 301.2(uu), with or without nonfluid
seasoning, that are otherwise composed
solely of intact or ground meat and/or meat
byproducts (e.g., ground beef as in 9 CFR
319.15(a); hamburger as in 9 CFR 319.15(b);
certain defatted beef or pork products as in
9 CFR 319.15(e) and 9 CFR 319.29(a),
respectively; mechanically separated
(species) as in 9 CFR 319.5).

FSIS’s proposed irradiation
requirements would be applicable to
these same meat food products.

It has come to the attention of the
Agency that several establishments may
wish to irradiate ““hot-boned” meat. Hot-
boned meat is meat carcasses or parts
that are deboned immediately following
slaughter and then chilled. It is likely
that an establishment wishing to
irradiate hot-boned meat would
irradiate between the deboning and the
chilling of the carcasses or parts. The
meat, therefore, would not have been
refrigerated prior to irradiation and FDA
has listed ionizing irradiation as an
additive only for refrigerated or frozen,
uncooked meat products.

FSIS believes that the irradiation of
hot-boned meat poses no unique risks
and further, that the assessment
conducted by FDA regarding the safety
of irradiating refrigerated meat is
completely applicable to hot-boned
meat. In the proposed regulatory text,
FSIS has specified only refrigerated and
frozen meat food products as products
that may be irradiated in § 318.7(c)(4).
However, FSIS currently is consulting
with FDA to determine what action is
necessary and appropriate in regard to
the possible irradiation of hot-boned
meat. FSIS requests public comment on
this issue as well. Depending upon
these consultations with FDA and other
information submitted by the public,
FSIS may specifically provide for the
irradiation of hot-boned meat in the
final rule that succeeds this document.

Addition of Irradiation to the Table of
Substances Approved for Use in the
Preparation of Meat Food Products

FSIS is proposing to amend the table
in §318.7(c)(4) of its meat inspection
regulations by adding ionizing radiation
as a substance suitable for controlling
food borne pathogens in the meat, meat
byproducts, and other meat food
products described above. In accordance
with the FDA final rule, FSIS is

proposing a maximum absorbed dosage
of 4.5 kGy for refrigerated products and
7 kGy for frozen products. As explained
above, FSIS is proposing no minimum
dosage.

This addition to the table would
supercede the current entry allowing the
use of ionizing radiation from gamma
rays for the control of Trichinella
spiralis in pork. Current FSIS
regulations permit the use of ionizing
irradiation from cobalt-60 and cesium-
137 for control of Trichinella spiralis in
specified pork products. Additionally,
the regulation specifies minimum and
maximum dosages. Under this proposal,
establishments could continue to
irradiate pork for the control of
trichinae, but could employ higher
doses, as well as ionizing radiation from
machine sources. In its recent final rule,
FDA did not remove the entry allowing
the use of ionizing radiation for the
control of Trichinella spiralis in pork
from the table in 21 CFR 179.26(b).
However, FDA'’s addition of sources of
radiation as a treatment for meat food
products seems to supercede the entry
for Trichinella spiralis. FSIS will
consult with FDA to clarify the intent of
its new rule on this issue.

Processing Requirements for the
Irradiation of Meat Food Products

FSIS is proposing to amend §318.11
(currently reserved) by establishing
processing requirements specific to the
irradiation of specified meat food
products. Of primary importance is that
the irradiation of meat food products be
conducted only in accordance with
written procedures. Absorbed radiation
dosage cannot be measured in treated
product. Only through adherence to
written procedures can establishments
ensure that product receives doses of
radiation within the regulatory limits.

To this end, FSIS is proposing to
require that establishments conduct
irradiation of meat and meat products
only in accordance with either a HACCP
plan, as defined in Part 417 of the FSIS
meat and poultry inspection regulations,
or a process schedule validated for
efficacy by a processing authority
(proposed §318.11(a)). Written
irradiation procedures must describe the
specific, sequential operations
employed by the establishment in the
irradiation and associated processing of
meat food products, including the
control, validation, monitoring, and
corrective action activities.

Because the smallest meat and poultry
establishments will not be required to
implement HACCP until January 25,
2000, it is possible that there will be
establishments ready to irradiate meat
food products before they have
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implemented HACCP. FSIS would
prefer that establishments develop and
implement HACCP plans sooner than
required. The Agency is proposing
however, that establishments desiring to
irradiate meat food products before they
have implemented HACCP, have on file
a written process schedule describing
the specific operations employed by the
establishment to accomplish the
objectives of irradiation. FSIS is
proposing to require that this process
schedule contain the control, validation,
monitoring, and corrective action
activities associated with the
establishment’s irradiation procedures
(proposed §318.11(a)(2)). These
activities are the safety, sanitation, and
basic good manufacturing practices
generally regarded as essential
prerequisites for the production of safe
food. Further, these activities are likely
to be similar, if not identical, to the
control, monitoring, validation, and
corrective action activities developed by
the establishment as part of its HACCP
plan.

Under this proposal, the process
schedule will have to be evaluated and
approved for safety and efficacy by a
process authority. A “‘process authority
is defined in § 301.2 of the regulations
as “‘A person or organization with
expert knowledge in meat production
process control and relevant
regulations.”” The process authority will
evaluate the establishment’s prospective
irradiation and related processing
procedures using appropriate validation
methods such as laboratory challenge
studies or comparison to peer-reviewed
and -accepted procedures. The process
authority must approve in writing the
safety and efficacy of the irradiation
procedures. The process authority must
have access to the establishment in
order to evaluate the safety of that
establishment’s planned production
processes.

FSIS is proposing to sunset these
proposed process schedule
requirements after all establishments
have been required to develop and
implement HACCP plans. These
requirements will be duplicative of
what is required by HACCP and an
establishment would not need both an
approved process schedule and a
validated HACCP plan for the same
process. FSIS anticipates that if an
establishment develops a process
schedule for irradiating meat food
products prior to implementing HACCP,
it would incorporate elements of that
process schedule into its HACCP plan.

Dosimetry

FSIS also is proposing to require in
§318.11(b) that any establishment

irradiating meat food products have in
place a dosimetry system. Dosimetry is
the process of measuring an absorbed
dose of radiation. FSIS is proposing to
require establishments to implement a
dosimetry system to ensure that each lot
of treated product has received the dose
defined in the process schedule or
HACCP plan.

FSIS is proposing dosimetry
requirements for the irradiation of meat
food products that are almost identical
to the dosimetry requirements currently
in place for the irradiation of poultry
food products. Under current and
proposed requirements, establishments
that irradiate poultry or meat food
products must have in place: procedures
for determining the absorbed radiation
dose value from the dosimeter(s);
procedures for calibrating dosimeters
and other means of measurement (e.g.,
time clocks and weight scales);
procedures for ensuring specific
absorbed dosages of irradiation by
product unit and product lot; and
procedures for verifying the integrity of
the radiation source and the processing
procedure. The current and proposed
dosimetry requirements are based upon
standards promulgated by the American
Society for Testing and Materials
(ASTM).

It is likely that establishments will
incorporate many dosimetry procedures
into their HACCP plans. For example,
procedures for verifying routine
dosimetry (i.e., ensuring each product
lot receives the total absorbed dose)
could be incorporated into an HACCP
plan as critical limits for the irradiation
process. Also, calibration of dosimeters
and other instruments could be
incorporated as ongoing verification
activities.

Documentation Requirements

Finally, FSIS is proposing to require
that any establishment irradiating meat
food products have on file, along with
its validated process schedule or
HACCP plan, the following documents
that relate to its compliance with other
Federal requirements concerning
irradiation. These are almost identical to
the documentation requirements
currently in place for the irradiation of
poultry products.

» Documentation that the irradiation
facility is licensed and possesses gamma
radiation sources registered with the Nuclear
Regulatory Commission (NRC) or the
appropriate State government acting under
authority granted by the NRC (proposed
§318.11(c)(2)).

» Documentation that the machine
radiation source irradiation facility is
registered with the Occupational Safety and
Health Administration (OSHA) or the

appropriate State government acting under
authority granted by OSHA, and that a
worker safety program addressing OSHA
regulations is in place (proposed
§318.11(c)(3)).

« Citations or other documents that relate
to the instances in which the establishment
was found not to comply with Federal or
State agency requirements for irradiation
facilities (proposed § 318.11(c)(4)).

« Certification by the operator that the
irradiation facility personnel are operating
under supervision of a person who has
successfully completed a course of
instruction for operators of food irradiation
facilities (proposed § 318.11(c)(5)).

« Certification by the operator that the key
irradiation personnel have been trained in
food technology, irradiation processing, and
radiation health and safety (proposed
§318.11(c)(6)).

« Guarantees from the suppliers of all
food-contact packaging materials that may be
subject to irradiation, that those materials
comply with the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 301 et seq.) and with
regulations in 21 CFR 179.45 for food
irradiation processing (proposed
§318.11(c)(7)).

Labeling Requirements for Irradiated
Meat Food Products

FSIS is proposing to amend §317.14
by establishing requirements for the
labels and labeling of irradiated meat
and meat products. For meat and meat
products irradiated in their entirety (as
opposed to a multi-ingredient product
that merely contains an irradiated
ingredient), FSIS is proposing to require
that package labels contain the radura
symbol and a statement indicating that
the product was treated with irradiation.
The symbol must be placed prominently
and conspicuously in conjunction with
the required statement. The statement
must appear as a qualifier contiguous to
the product name. Further, FSIS is
proposing to require that for
unpackaged meat food products
irradiated in their entirety, the required
logo and a statement must be
prominently and conspicuously
displayed to purchasers either through
labeling on a bulk container or some
other appropriate device. These
proposed requirements are consistent
with those promulgated by FSIS for
poultry and by FDA for meat and
poultry.

Under this proposal, establishments
could use irradiated meat food products
as ingredients in multi-ingredient meat
food products. FSIS is proposing to
require that the ingredient statement on
such products reflect the inclusion of
irradiated meat food product
ingredients. For example, an ingredient
statement for a sausage product
containing irradiated pork would be
required to include an entry such as,
“irradiated pork’ or “pork, treated by
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irradiation.” Consumers and consumer
advocacy groups have requested that
such information be disclosed in the
labeling of multi-ingredient food
products.

Further, disclosure of processing is
consistent with current FSIS labeling
policy. For example, §317.2(e) of the
meat inspection regulations requires
that “Product which has been prepared
by salting, smoking, drying, cooking,
chopping, or otherwise shall be so
described on the label unless the name
of the product implies, or the manner of
packaging shows that the product was
subjected to such preparation.” Unlike
the effects of these other forms of
processing, the effects of irradiation
processing upon meat usually would
not be detectable by the consumer.
However, some of the effects brought
about by irradiation, such as
antimicrobial effects and certain
changes to product quality, are similar
to the effects of other forms of
processing, especially cooking.
Furthermore, the use of treatments has
been considered part of the common or
usual name for various ingredients in
meat food products, such as
“dehydrated onions” and ‘‘reconstituted
potatoes.”

Because FDA has not promulgated a
similar requirement, and because FSIS
anticipates opposition from certain
sectors of the meat industry, FSIS
specifically requests comment on this
proposed labeling requirement. Notably,
in a recently published Advance Notice
of Public Rulemaking, FDA has
requested public comment on this same
issue and other issues related to the
labeling of irradiated food products.
FDA'’s labeling requirements and this
recent notice are further discussed
below under “Other Labeling Issues.”

Incentive Labeling for Irradiated Meat
Food Products

FSIS would consider for approval
labeling statements for meat food
products indicating the elimination or
reduction of certain pathogens. Under 9
CFR 381.135(c), FSIS already allows
qualifiers on labels of irradiated poultry,
e.g., “Treated by irradiation to reduce
Salmonella and other pathogens.” The
prerequisite for such labeling statements
on meat and poultry products would be
a HACCP plan or process schedule
validated as achieving, through
irradiation, the specific elimination or
reduction in pathogens indicated by the
labeling. FSIS is proposing to require
that labeling statements indicating a
specific reduction in microbial
pathogens be substantiated by
processing documentation. Further,
FSIS is proposing to require that such

labeling meet all other applicable
labeling requirements contained in
§317.

Several representatives of the meat
and poultry industries have stated to
FSIS that they would like to label
product as being free of certain
pathogens as a result of irradiation, e.g.,
“Free of E. coli O157:H7.” It may be
possible for an establishment to
determine the pathogen load on
incoming product, irradiate the product
to completely eliminate those pathogens
with an appropriate margin of safety,
and ensure that the product remains free
of that pathogen until it reaches the
consumer. FSIS requests comment on
whether to allow this type of incentive
labeling. Specifically, FSIS is interested
in whether it should establish
performance standards for labeling
statements that reflect a specific
reduction of pathogens. For example,
FSIS could require that to use such
labeling, establishments must achieve,
through a validated HACCP system
incorporating irradiation, a specific
reduction of a pathogen of concern (e.g.,
an x-logio reduction of E. coli O157:H7).
FSIS requests comment on this
regulatory option, as well as any others,
concerning the truthful labeling of
irradiated meat and poultry products.

Currently, FSIS does not have the
scientific data necessary to propose
regulations that specifically address the
necessary preconditions for an “E. coli
0157:H7 free” label or similar labels
indicating the elimination of other
pathogens. Based upon comments and
other data FSIS receives, FSIS would
consider a modified version of the
proposed labeling requirements in
§317.2(c) that would allow the labeling
of meat products as being free of E. coli
O157:H7 or other pathogens. Following
an evaluation of submitted comments
and data, FSIS will determine whether
to provide for such labeling.

Other Labeling Issues

On November 21, 1997, President
Clinton signed into law the FDA
Modernization Act (FDAMA) of 1997
(Pub. L. 105-115). Section 306
(Disclosure of Irradiation) of FDAMA
amends the Federal Food, Drug, and
Cosmetic Act (FFDCA) by adding a new
section 403C, as follows:

(a) No provision of section 201(n), 403(a),
or 409 shall be construed to require on the
label or labeling of a food a separate radiation
disclosure statement that is more prominent
than the declaration of ingredients required
by section 403(i)(2).

(b) In this section, the term “‘radiation
disclosure statement’ means a written
statement that discloses that a food has been
intentionally subject to irradiation.

FDA'’s regulations currently do not
specify how prominent a radiation
disclosure statement must be. However,
FDA believed that there was merit to
amending 21 CFR 179.26 to include the
prominence specification of the new
statutory provision. Accordingly, FDA
has amended its labeling provisions for
irradiated foods in 21 CFR 179.26 to
reflect that a radiation disclosure
statement is not required to be any more
prominent than the declaration of
ingredients required under the
applicable regulation promulgated
under section 403(i)(2) of the FFDCA.
The labeling requirements proposed in
this document for irradiated meat and
poultry products are consistent with
these FDA provisions.

Also, the Joint Explanatory Statement
of the Committee of Conference that
accompanied the FDAMA directed FDA
to publish for public comment proposed
changes to current regulations relating
to the labeling of foods treated with
ionizing radiation. In response, on
February 17, 1997, FDA published an
Advance Notice of Proposed
Rulemaking concerning possible
revisions to the labeling requirements
for irradiated food (64 FR 7834). In
keeping with the FDAMA joint
statement, FDA is specifically
requesting comments on two issues: (1)
Whether the wording of the current
radiation disclosure statement should be
revised and (2) whether such labeling
requirements should expire at a
specified date in the future. FDA also is
requesting comments on other possible
revisions to other labeling requirements
for irradiated food, including the
possibility of requiring disclosure of
irradiated ingredients in multi-
ingredient food products. FSIS will
continue to consult with FDA on their
labeling requirements and will also
review the comments submitted in
response to their notice. As is necessary
and appropriate, FSIS will make any
final labeling requirements for
irradiated meat and poultry products
that are consistent with the labeling
requirements promulgated by FDA.

Finally, in the course of developing
this proposal, FSIS received a petition
from the National Food Processors
Association (NFPA) regarding labeling
requirements for irradiated food.
Specifically, NFPA requested that FSIS
address whether labeling requirements
concerning the disclosure of irradiation
are warranted for meat and poultry, and
how such labeling affects consumer
acceptance of irradiation. FSIS is
reviewing this petition and will respond
following its review of comments on
this proposed rule.
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Other Requirements

Establishments that irradiate meat
food products are ““official
establishments,” as defined by
§301.2(zz) of the regulations.
Consequently, irradiation facilities will
have to comply with all of the
applicable regulatory requirements
governing the processing of meat food
products, including requirements
concerning grants of inspection,
sanitation, and the development and
implementation of Sanitation Standard
Operating Procedures and HACCP
plans.

Revision of the Requirements for
Irradiated Poultry

FSIS’s regulations governing the
irradiation of meat and poultry products
must be based upon FDA'’s requirements
for the use of ionizing radiation as an
additive in those products. FDA’s
requirements for the use of ionizing
radiation as an additive in poultry are
far more restrictive than their recently
issued requirements for the use of
ionizing radiation as an additive in meat
food products. Therefore, until FDA
changes certain requirements
concerning ionizing radiation as an
additive in poultry, FSIS will be unable
to make its requirements for irradiated
poultry entirely consistent with those
for irradiated meat. For example, FSIS
cannot propose to change the
restrictions on the maximum irradiation
dose for poultry, the types of poultry
products allowed to be irradiated, and
certain packaging requirements.
However, FSIS is proposing other
permissible changes to the poultry
regulations to make them as consistent
as possible with the meat regulations
and with HACCP.

First, FSIS is proposing to eliminate
the requirements in §§381.19 and
381.149 that establishments irradiate
poultry only in accordance with Partial
Quiality Control programs (PQC’s).
Instead, FSIS is proposing to require
that, like meat establishments, poultry
establishments irradiating product
develop and implement process
schedules or HACCP plans that account
for the irradiation treatment. PQC’s
contain all or most of the elements
required in a process schedule or
HACCP plan, and all poultry
establishments eventually will be
required to implement HACCP.
Consequently, FSIS anticipates that this
conversion, if this proposal is finalized,
will be relatively simple and pose no
significant burden.

FSIS also is proposing to eliminate
the requirement that only packaged
poultry may be treated with irradiation.

FSIS adopted this requirement to ensure
that the antimicrobial effects of
irradiation would be maintained
throughout the processing and
distribution of the poultry:

To best ensure a reduction of the microbial
load on poultry product, FSIS believes that
all irradiated poultry would be packaged, in
compliance with 21 CFR 179.25 and 179.26,
prior to irradiation and remain in the same
package through the distribution in
commerce to the point of purchase.

(57 FR 19463; May 6, 1992)

Because FSIS is requiring all poultry
establishments to develop and
implement HACCP plans, this
prescriptive packaging requirement is
no longer necessary. Under the HACCP
requirements, poultry establishments
have both the responsibility and the
flexibility to determine the best means
for reducing hazards within a specific
processing environment. A poultry
establishment with irradiation as a CCP
within its HACCP plan may choose
whatever means is appropriate to
preserve the antimicrobial effects of
irradiation throughout processing and
distribution. One result of this proposed
revision will be that, as with irradiated
meat food products, irradiated poultry
products can be used as ingredients in
further processed products.

FSIS cannot, however, propose to
rescind the FDA requirement in 21 CFR
179.26(b)(6) which mandates that if
packaged poultry product is irradiated,
that packaging be air permeable: “* * *
any packaging used shall not exclude
oxygen.” FSIS originally requested that
FDA establish this requirement for
control of the pathogen C. botulinum.
FDA agreed, noting that ‘““use of air-
permeable packaging materials provides
an extra margin of safety from C.
botulinum toxin production and
spoilage in chicken incubated both
aerobically (with oxygen) and
anaerobically (without oxygen)” (57 FR
19463; May 6, 1992). In light of the new
HACCP requirements, FSIS believes that
this prescriptive requirement is no
longer necessary. Under HACCP,
poultry establishments have both the
responsibility and the flexibility to
determine the best means for controlling
any hazards resulting from the
irradiation of product in anaerobic
packaging. FSIS plans to petition FDA
to eliminate this packaging requirement.

FSIS is proposing to eliminate the
minimum dose requirement for
irradiated poultry contained in
§381.147(f)(4). FSIS adopted this
requirement to ensure that the
irradiation of poultry, which may occur
only after the product is packaged for
retail sale, does in fact achieve a specific

reduction in pathogens. However, as
stated above, FDA and FSIS have
concluded that different doses of
ionizing radiation can be appropriate, in
different circumstances, for achieving
different technical effects and, therefore,
that to continue to require a minimum
dose of irradiation for poultry would
limit the flexibility needed for the
successful implementation of HACCP.
FSIS considers irradiation to be just one
of many treatments that could be used
within a HACCP system to achieve a
compounded reduction in pathogens.

The optional labeling statements
currently allowed for irradiated poultry
in §381.135(c) are premised upon an
establishment employing the minimum
dose. As with meat food products, FSIS
is proposing instead to approve
qualifiers based upon whether a poultry
establishment has in place a HACCP
plan or process schedule validated as
achieving, through irradiation, the
elimination or reduction of pathogens
indicated on the label (proposed
§381.135(c)).

FSIS cannot propose to revise the
FDA limits on the maximum absorbed
radiation dose for poultry. However, it
is possible that poultry may be safely
treated with higher doses of radiation
than that which are currently allowed.
Higher doses could achieve greater
reductions in pathogens. FSIS intends to
petition FDA to reconsider and raise the
limit on the maximum absorbed dose of
radiation in poultry.

FSIS is proposing to eliminate two of
the labeling requirements in
§381.135(a): the requirement that the
radura logo on irradiated poultry labels
must be colored green and the
requirement that “‘letters used for the
qualifying statement shall be no less
than one-third the size of the largest
letter in the product name.” The
elimination of these requirements will
make FSIS requirements consistent with
FDA requirements and provide more
flexibility for labeling irradiated meat
and poultry products, without affecting
the information content of such labels.

Because FSIS is proposing to allow
irradiated poultry products to be used as
ingredients in further processed
products, FSIS also is proposing to
require that the ingredient statement on
such products reflect the inclusion of
irradiated poultry products
(8381.135(b)). For example, an
ingredient statement for a sausage
product containing irradiated poultry
would be required to include an entry
such as, “irradiated poultry” or
“poultry, treated by irradiation.”
Consumers and consumer advocacy
groups have requested that such
information be disclosed in the labeling
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of multi-ingredient food products. This
proposed disclosure requirement is
identical to the requirement proposed in
this document for irradiated meat used
as an ingredient. Because FDA has not
promulgated a similar requirement for
irradiated meat or poultry, and because
FSIS anticipates strong opposition from
certain sectors of the meat and poultry
industries, FSIS specifically requests
comment on this proposed labeling
requirement.

Further, because FSIS is proposing to
allow unpackaged poultry product to be
irradiated, it is proposing labeling
requirements for unpackaged, irradiated
poultry product sold at the retail level
(proposed § 318.135(b)). The proposed
labeling requirements are consistent
with those proposed for unpackaged,
irradiated meat food products and with
FDA labeling requirements for
irradiated products sold in bulk (21 CFR
179.26(c)(2)).

Finally, to further streamline and
clarify the regulations governing the
irradiation of poultry, FSIS is proposing
to remove the “Definitions’ section
from those regulations (current
§381.149(a)). These definitions serve as
general references for the PQC
requirements that FSIS is proposing to
remove from the regulations. Further,
these definitions are already
acknowledged and understood by
irradiation facilities, as they are a
paraphrase of those provided by ASTM.

Combination Meat and Poultry Products

Under the proposed requirements,
FSIS will allow products composed of
both meat and poultry to be irradiated.
Such products would have to meet the
requirements in proposed 8§ 318.7(c)(4)
and in existing § 381.147(f)(4)
concerning the types of meat and
poultry products that may be irradiated.
Furthermore, establishments that
irradiate combination product in its
entirety will be required to meet the
more restrictive requirements of the
FSIS poultry irradiation regulations,
namely the maximum radiation dose
requirement in 9 CFR 381.147(f)(4) and
the air-permeable packaging
requirement in 9 CFR 381.149(c)(7).
FSIS anticipates that establishments
producing low-fat products, such as
pepperoni or salami composed of both
meat and poultry, will be especially
interested in irradiation as an
antimicrobial treatment.

Risk Analysis

Section 304 of the Federal Crop
Insurance Reform and Department of
Agriculture Reorganization Act of 1994
(P.L. 103-354) requires any regulation
published by USDA concerning human

health, safety, or the environment, and
having an annual economic impact of at
least $100 million in 1994 dollars,
contain a risk assessment and cost-
benefit analysis. The risk assessment
and cost-benefit analysis must be
“performed consistently and use
reasonably obtainable and sound
scientific, technical, economic, and
other data.” The USDA Office of Risk
Assessment and Cost-Benefit Analysis
(ORACBA), also established by the 1994
Act, must ensure that major rules
include such analyses.

ORACBA and FSIS have agreed that
FDA has already conducted a definitive
risk analysis concerning the safety of
meat food products treated with
ionizing radiation in developing their
final rule, “Irradiation in the
Production, Processing and Handling of
Food” (62 FR 64107; December 3, 1997).
Therefore, FSIS and ORACBA are
adopting the FDA finding as their risk
assessment. Further, FSIS and ORACBA
also have agreed that the cost-benefit
and economic impact analyses that FSIS
has performed for this proposed rule, as
required by E.O. 12866 and the
Regulatory Flexibility Act, satisfy the
cost-benefit analysis requirements of the
Reorganization Act. Consequently, FSIS,
with assistance from ORACBA, has
produced only an analytical literature
review addressing existing research and
risk assessments on the safety of food
irradiation for consumers and the
related risks posed by irradiation,
including worker safety and
environmental concerns. This literature
review is available from the FSIS Docket
Clerk’s Office (see ADDRESSES above).

In this document, FSIS is proposing
revisions to the current regulations
governing the irradiation of poultry to
make them more consistent with the
proposed regulations for meat and with
HACCP. These proposed revisions to the
poultry regulations would pose no new
risks to human health, the environment,
or worker safety. Therefore, FSIS has
not addressed these changes in a
separate risk assessment or in the above
mentioned literature review.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. States and local
jurisdictions are preempted by the
Federal Meat Inspection Act (FMIA) and
the Poultry Products Inspection Act
(PPIA) from imposing any marking,
labeling, packaging, or ingredient
requirements on federally inspected
meat and poultry products that are in
addition to, or different than, those
imposed under the FMIA and PPIA.
States and local jurisdictions may,

however, exercise concurrent
jurisdiction over meat products that are
outside official establishments for the
purpose of preventing the distribution
of meat and poultry products that are
misbranded or adulterated under the
FMIA and PPIA, or, in the case of
imported articles, that are not at such an
establishment, after their entry into the
United States.

This proposed rule is not intended to
have retroactive effect.

If this proposed rule is adopted,
administrative proceedings will not be
required before parties may file suit in
court challenging this rule. However,
the administrative procedures specified
in 9 CFR 306.5 and 381.35 must be
exhausted prior to any judicial
challenge of the application of the
provisions of this proposed rule, if the
challenge involves any decision of an
FSIS employee relating to inspection
services provided under the FMIA or
PPIA.

Compliance With Executive Order
12866—Preliminary Analysis

This action has been reviewed for
compliance with Executive Order
12866. As this action is determined to
be economically significant for purposes
of Executive Order 12866, the Office of
Management and Budget has reviewed
it.

On December 3, 1997, FDA granted a
petition from Isomedix, Inc. requesting
that FDA permit the use of ionizing
radiation to treat the fresh or frozen raw
edible tissue of domesticated
mammalian human food sources for
purposes of reduction of parasites and
microbial pathogens and extension of
product shelf-life. Accordingly, in this
document, FSIS is proposing to amend
its meat inspection regulations to allow
for the safe use of ionizing radiation for
the treatment of meat, meat byproducts,
and certain other meat food products.
FSIS also is proposing to revise the
existing regulations governing the
irradiation of poultry so as to render
them more consistent with the proposed
regulations for meat.

FSIS has endeavored to propose
regulations for the irradiation of meat
food products that set forth performance
objectives, rather than prescribe specific
processing methods. For the irradiation
of meat food products, and where
possible for the irradiation of poultry
products, FSIS has proposed
requirements that allow for significant
flexibility in integrating irradiation into
the processing environment. It is
possible that FSIS will be able to
provide for even greater flexibility based
upon the comments received in
response to this proposal.
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If this proposal is made final, the use
of ionizing irradiation as a treatment for
meat food products will be voluntary.
Although FSIS recognizes the capability
of irradiation treatment to reduce
pathogens below current performance
standards for pathogen reduction, the
proposed rule does not change the
performance standards. With standards
unchanged, the primary benefit of the
proposed rule to establishments is the
increased flexibility they are allowed
with this rule.

Alternatives

Executive Order 12866 requires that
FSIS identify and assess alternative
forms of regulation. FSIS considered
two alternatives to this proposed
regulation: (1) not proposing to allow for
the irradiation of meat food products
and (2) proposing to allow the
irradiation of meat food products only
under very limited conditions, similar
to those currently prescribed for the
irradiation of poultry products. FSIS
rejected these two alternatives for
reasons explained below.

No Action

Central to the FSIS food safety
strategy are efforts to reduce the level of
microbiological pathogens in raw meat
and poultry products. Irradiation has
been shown to be a highly effective
method for reducing the levels of
microbiological pathogens in raw meat
food products. Further, FDA has
concluded that irradiation of meat food
products, under the conditions
requested by Isomedix, Inc. and granted
by FDA, would not present toxicological
or microbiological hazards and would
not adversely affect the nutritional
adequacy of these products. FSIS,
therefore, sees compelling reasons to
propose regulations providing for the
irradiation of meat food products and
has rejected the option of disallowing
irradiation.

Notably, the irradiation of meat food
products would be voluntary. Although
it is an effective antimicrobial treatment,
irradiation may not be appropriate,
feasible, or affordable in certain
processing environments. Also, in
certain situations, other antimicrobial
treatments may be more effective. FSIS,
therefore, is not requiring that raw meat
food products be irradiated.

Irradiation of Meat Food Products
Under Limited Conditions

The existing requirement for the
irradiation of poultry are fairly
prescriptive in that they mandate a
minimum dosage and require that only
packaged product be irradiated. FSIS
could have proposed similar

requirements for the irradiation of meat
food products. However, as explained
above, FSIS believes that the minimum
dosage and packaging requirements for
irradiated product, intended to ensure
that the effects of irradiation are
maintained, are no longer necessary in
light of the new HACCP requirements.
Therefore, FSIS is proposing no
minimum irradiation dose and no
specific packaging requirements for
meat food products and is proposing to
rescind the minimum dose requirements
for irradiated poultry and to revise the
packaging requirements, where possible.

Furthermore, such an action would
not meet FSIS’ goal to propose
regulations for the irradiation of meat
food products that set forth performance
objectives, rather than prescribe specific
processing methods. For the irradiation
of meat food products, and where
possible for the irradiation of poultry
products, FSIS has proposed
requirements that allow for significant
flexibility in integrating irradiation into
the processing environment. It is
possible that FSIS will be able to
provide for even greater flexibility based
upon the comments received in
response to this proposal.

Benefits

An establishment’s decision to
irradiate will be based on whether the
net return on an investment in
irradiation is positive. If an official
establishment chooses to irradiate its
meat food products, it can be assumed
from the establishment’s decision to
incur the expense of irradiation that it
expects the economic benefits of the
investment in irradiation to exceed the
costs of that investment. In that sense,
the rule could have favorable economic
consequences for firms that choose to
irradiate.

The meat industry may accrue
numerous qualitative benefits from the
use of irradiation. For example,
slaughter establishments will gain
added flexibility in treating products so
as to meet pathogen reduction
performance standards. Similarly,
processors may use irradiated meat in
further processed products. Product
shelf life could be increased, the market
for meat products could expand, and
exports of irradiated products could
increase. These benefits and others are
discussed more fully under the section
“Net Benefits.”

In its final rule requiring that official
meat and poultry establishments to
develop and implement HACCP, the
Agency estimated a range of public
health benefits that could result from
the consequent reduction of food borne
microbial pathogens (61 FR 38858).

Society may realize further benefits
from this proposal if the use of
irradiation results in a reduction of
illnesses beyond what could be
achieved by the implementation of
HACCP alone. Several types of
microbial pathogens can be present in
meat food products, including E. coli
0157:H7, Salmonella, Clostridium
perfringens, and the protozoan parasite
Toxoplasma gondii. Irradiation at the
dose levels proposed in this action can
reduce the levels of these pathogens
substantially. The economic benefits
associated with these reductions would
be decreases in the diseases associated
with these pathogens, as well as
productivity losses associated with
them that would not have occurred with
the implementation of HACCP. The
reductions in the disease rates would
translate into a reduction in the number
of visits to physicians and hospitals.

This analysis focuses on the
irradiation of ground beef. FSIS believes
that ground beef is likely to be the first
meat product irradiated in great
gquantity. Furthermore, ground beef
constitutes a significant proportion of
beef consumption. For example,
according to an industry source, of the
per capita consumption of beef at 68
pounds (in 1998), ground beef
comprised of 40 percent and another 5
to 10 percent was consumed as
hamburger or other ground products.
FSIS is aware, however, of industry
plans to irradiate other types of raw
meat and poultry products, including
vacuum-packed primal cuts of meat,
steaks, prime ribs, and bulk poultry. If,
during the comment period, FSIS
receives data concerning the types and
volumes of meat and poultry products
to be irradiated under the proposed
regulations, FSIS will be able to develop
an expanded cost-benefit analysis for
inclusion in a final rule.

Following a 1993 outbreak of food
borne illness associated with E. coli
0157:H7 in hamburger, FSIS
implemented a policy under which it
considers raw ground beef containing E.
coli O157:H7 to be adulterated.
Currently, establishments can distribute
ground beef containing E. coli O157:H7
only after they have thoroughly cooked
it, so as to eliminate the pathogen. If
irradiation is permitted, establishments
will have a means to effectively
eliminate E. coli O157:H7 from raw
ground beef without cooking it.
Establishments, therefore, would likely
benefit from the availability of
irradiation as an additional treatment
for rendering adulterated raw ground
beef product safe.

To give some sense of the potential
benefit from the reduction of illnesses
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that may occur as a result of the
irradiation of ground beef, an USDA
Economic Research Service (ERS) study
on the use of irradiation to reduce E.
coli 0157:H7 and Salmonella in ground
beef, conducted before the
implementation of HACCP, is
instructive. Morrison, et al. (1997), of
ERS estimated the annual pre-HACCP
economic value of the health costs and
productivity losses attributable to E. coli
0157:H7 to be between $196 million
and $441 million.5 These figures are
also reported in Table 1 (row 1). ERS
calculated the annual, pre-HACCP
medical costs and productivity losses
associated with salmonellosis to range

from $30 million to $111 million (Table
1, row 2).

Irradiation of ground beef is unlikely
to completely eliminate the diseases
associated with consumption of ground
beef because not all ground beef is likely
to be irradiated; initially acceptance of
irradiated ground beef may be slow.
After consumers are informed about the
safety of irradiated ground beef,
however, acceptance is likely to
increase. Morrison, et al., 1997 assumed
that market acceptance, the associated
reductions in pathogens, and the
decrease in the incidence of associated
diseases would be 25% over the next 20
years. It was also assumed that the
reduction in the incidence of the

number of illnesses would be directly
proportional to the acceptance of
irradiated ground beef, i.e., 25%. Based
on these assumptions, Table 1 (row 3
and 4) reports the extent of pre-HACCP
health and economic benefits associated
with reductions of E. coli 0157:H7 and
salmonellosis. (The higher number of
cases of salmonellosis, but lower
economic benefits of their reduction
relative to that of E. coli O157:H7, is due
to the fact that the former is less severe
compared to the latter.) The last row of
Table 1 shows that the total pre-HACCP
economic benefits of reduction in these
two diseases would range from $56.5
million to $138 million.

TABLE 1.—HEALTH AND ECONOMIC BENEFITS OF IRRADIATING GROUND BEEF PRE-HACCP

Low esti- High esti-
Low esti- High esti- mate of mate of
mate of an- | mate of an- | health costs | health costs
nual ill- nual ill- incol. (1) in | incol. (2) in
nesses nesses 1995% 1995%
million million
Total Annual Incidence of E. coli 0157:H7 due to consumption of ground beef 4,900 9,800 $196.0 $441.00
Total Annual Salmonellosis cases due to consumption of ground beef ............. 24,000 120,000 30.0 111.00
Estimated benefits of 25% reduction in E. coli 0157:H7 cases due to irradiation ......... 1,225 2,450 49.0 110.25
Estimated benefits of 25% reduction in Salmonellosis cases due to irradiation ............ 6,000 30,000 7.5 27.75
Total benefits from reductions in E-coli and Salmonellosis ..........cccccvveeviieeciiieecviieeenns 7,225 32,450 56.5 138.00

Because these estimates were
developed prior to the implementation
of the HACCP requirements, and due to
the lack of data on benefits resulting
from HACCP implementation so far,
these estimated benefits are most likely
higher than the benefits that would
actually occur in the current HACCP
environment.

FSIS, like Morrison, et al., (1997), is
assuming that 25% of consumers will
accept irradiated ground beef products.
This assumption is conservative in light
of a 1993 survey, conducted by the
American Meat Institute Foundation,
which reported that 54 percent of
respondents said that they would buy
irradiated beef rather than non-
irradiated beef after being told that
irradiation can kill pathogens in raw
meat.® This survey also reported that 60
percent of respondents said that they
were willing to pay ten cents more per
pound for hamburger sold at $2/1b. if
bacteria levels were “greatly reduced by
irradiating the meat.”

The experience with poultry
irradiation also indicates that the
benefits from poultry irradiation have
been slow in being realized because
only about 1% of poultry production
has been irradiated since the final rule

5Morrison, R.M., et al., “Irradiating Ground Beef
to Enhance Food Safety,”” Food Review, January-
April 1997, pp. 33-37.

was published. One reason that only a
small percentage of poultry has been
irradiated is that poultry primarily is
sold through product differentiation,
that is, brand names of major producers
(Perdue, Holly Farms, etc.), and most of
these major producers have not
irradiated their products. In the case of
beef in general and ground beef in
particular, there are hardly any brand
names, so that lack of brand loyalty is
likely to accelerate acceptance of
irradiated beef.

Furthermore, it is likely that the
current restrictions governing the
irradiation of poultry (packaging and
minimum dosage requirements) have
limited the cost-effectiveness of
irradiation. FSIS is proposing to repeal
these restrictive requirements, where
possible, in this document. FSIS
anticipates that numerous
establishments, if granted the processing
flexibility proposed in this rule, will
choose to employ irradiation as an
antimicrobial treatment for their raw
poultry products.

Incremental Costs

As explained above, if an official
establishment chooses to irradiate its
meat food products, it can be assumed

6 American Meat Institute Foundation,
“Consumer Awareness, Knowledge, and
Acceptance of Food Irradiation,” November, 1993.

from the establishment’s decision to
incur the expense of irradiation that it
expects the economic benefits of the
investment in irradiation to exceed the
costs of that investment. Irradiation of
meat food products will be voluntary.
The meat industry will not be required
to have their products irradiated, nor
will consumers be forced to purchase
irradiated meat and products.

This analysis assumes that meat and
poultry plants would contract out their
irradiation requirements to centralized
plants. Therefore, the costs would
include fees or prices charged by these
facilities. Since irradiation of meat food
products is not currently permitted,
information on prices of irradiating
meat food products is not available. If
prices of irradiation were available, one
would add other incidental costs to
meat establishments such as the costs of
marketing, labeling, and transportation
to and from irradiation facilities to
estimate comprehensive costs of
irradiation. In the absence of prices for
irradiation, one has to estimate
annualized costs (in cents per pound of
meat or poultry) of irradiation to the
irradiating facility.

The annualized cost of irradiation
depends on fixed costs, such as the cost
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of Cobalt-60 irradiators and variable
costs of electricity to power the electron
accelerators. The latter costs vary by
throughput rate (quantity of meat to be
irradiated), the dose (kilograys or kGy),
the amount of the beam power actually
absorbed by the product or the net
utilization efficiency, and the number of
workers employed in a plant. The
number of workers employed in these
plants is small because the processes are
highly automated.

Assuming a dosage of 2.5 kGy,
Morrison (1989) estimated the
annualized per pound cost of irradiating
poultry and ground beef (the annual
average of fixed and operating costs) to
range from 1.2 cents/Ib. for a plant
having the capacity to irradiate 52
million pounds annually to 0.51 cents/
Ib. for a plant that irradiates 416 million
pounds annually.?” Morrison, et al.
(1997), updated these annualized cost
estimates and concluded that the
annualized costs for a plant that
irradiates 52 million pounds would be
1.6 cents/Ib. in 1995 dollars. This
estimate assumes an annualized,
constant charge after initial costs are
incurred.8 The 1.6 cents/Ib. estimate
does not include costs of marketing the
irradiated products such as labels or the
costs of transporting the product from
the slaughter houses/processing
establishments to an irradiating facility.

To estimate the cost of labels, FSIS
assumes that about 50 beef plants would
participate in the irradiation program
with about 10 labels each. The cost of
making the initial labeling plate would
be $800 per label, if the label were
without any color, and printing costs in
the out years. Therefore, the initial cost
of these labels would amount to
$400,000 (50 x 10 x $800 = $400,000).

If FSIS were to continue to require that
the labels be green, the cost of making
the initial labeling plate would be
$1,500, and the estimated total cost
would be $750,000 (50 x 10 x $1500 =
$750,000). These costs would be
distributed over 1.7 billion pounds of
ground beef (7 billion pounds of ground
beef were sold in 1995; twenty-five per
cent would be 1.7 billion pounds). FSIS
assumed that the labeling costs would
add about 0.2 cents/Ib. to the irradiation

7Morrison, R.M., ““An Economic Analysis of
electron accelerators and Cobalt-60 for Irradiating
Food,” ERS Publication No. 1762, June 1989.
8Morrison, et al., (1989) p. 28.

costs. Such an addition would increase
the irradiation cost from 1.6 to 1.8
cents/Ib. (in 1995 dollars).

FSIS is proposing to require that
single ingredient meat or poultry
products irradiated in their entirety be
labeled with a radura and a statement
indicating that the product was
irradiated. FSIS also is proposing to
require disclosure, in the ingredients
statements, that multi-ingredient
products contain irradiated meat or
poultry ingredients. FSIS also is
considering the possibility of allowing
irradiated meat or poultry products to
be labeled as being free of certain
pathogens, under certain circumstances.
FSIS requests comments on these
estimated labeling costs, as well as
comments on the economic effects of
changes to the proposed labeling
requirements and the possible use of
incentive labeling for irradiated meat
and poultry products.

FSIS conservatively assumes the costs
of transporting ground beef from
slaughter houses/processing plants to
and from irradiating facilities at 0.2
cents/Ib. Therefore, the incremental cost
of irradiation would amount to 2.0
cents/Ib. (1.6 + 0.2 + 0.2). These costs
are shown in Table 2. The last column
of Table 2 reveals that the cost of
irradiating 1.7 billion pounds of ground
beef at 2 cents/Ib. would amount to $35
million. It must be noted that these costs
refer to a dose of 2.5 kGy and hence are
underestimated compared to the costs of
irradiating at 4.5 or 7 kGy as permitted
under the proposed rule. Information on
extrapolating costs for irradiation at
these levels is not available. FSIS
requests comments on the costs of
transporting meat to and from
irradiation facilities.

A second estimate of the cost of
irradiating meat was available from an
engineering consulting firm. This
estimate was developed as a conceptual
design by this firm for one of their meat
processing clients. The assumptions
included an average dose of 3 kGy, a
production rate of 2.4 million Ibs./week,
a product configuration of boxed frozen
ground beef patties, employment of 20
workers and 4 supervisors, capital cost
of $14.2 million, and operating cost of
$1.9 million/year. The resulting cost
estimate, determined by estimating
discounted present value of future costs,
amounted to 2.2 cents/Ib. An addition of

0.2 cents/Ib. for labeling and another 0.2
cents/Ib. for transportation would
increase this cost to 2.6 cents/Ib. It must
be noted that the plant size assumption
of 2.4 million Ibs./week translates to a
plant size of 124.8 million Ibs./year.
This plant is more than double the size
assumed by Morrison et al., (1997) at 52
million Ibs./year. The cost estimates in
Table 2, therefore, relate to different
plant sizes with different levels of
utilization of capacity. It also must be
noted that these costs refer to a dose of
3kGy and hence are lower than the costs
of irradiating at 4.5 or 7 kGy, as
permitted under the rule. Information
on extrapolating costs for irradiation at
these levels is not available.

A third estimate of cost can be
developed from the current approximate
cost of irradiating poultry, obtained
from an industry source. For this
estimate, it is assumed that the cost of
irradiating meat food products would be
the same as the cost of irradiating
poultry, since the irradiation method is
the same. The current cost of irradiating
poultry, for an establishment operating
at only 5% of capacity, is approximately
6 cents/Ib. Any increase in utilization of
capacity would spread the costs over a
larger volume of production and hence
tend to reduce irradiation costs. This
high cost scenario, reported in Table 2,
suggests that the incremental cost of
irradiating 1.7 billion pounds of ground
beef would amount to $105 million (in
1995 dollars).

The preceding cost estimate is higher
than the costs FSIS originally estimated
for irradiating poultry—about a penny a
pound. In estimating the cost of
irradiating poultry, ERS had assumed
that 10% of all poultry products would
be irradiated. The current costs are
higher because only around one percent
of poultry is being irradiated. The lower
volume of irradiation results in higher
costs. Since FSIS is proposing to remove
many of the restrictions governing the
irradiation of poultry and is not
proposing any similar restrictions on the
irradiation of meat, and because the
demand for irradiated meat and poultry
may increase, it is very unlikely that
such high costs will continue to be
incurred by the industry. FSIS
anticipates that the lower cost estimates
are more likely to reflect the true future
costs.
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TABLE 2.—ESTIMATED COSTS OF IRRADIATING GROUND BEEF

Quantity
of ground
beef irra- -
Irradiation diated Ir(r:%(llte;tlgn
Cost scenario cost (25% of million
cents/lb total (1995%)
sales) bil-
lion
pounds
[0 oo 1= SR 2.0 1.75 $35
Midrange cost .. 2.6 1.75 $46
L e o0 Y] TSP 6.0 1.75 $105

Net Benefits

Executive Order 12866 requires the
proposed action maximize net benefits
to society, including potential
economic, environmental, public health
and safety benefits, distributional
impacts and equity. FSIS believes that
the net benefits of the proposed action
are positive. However, the current lack
of quantification of both benefits and
costs would make comparison
meaningless at this time. As discussed
above, the benefit estimates are
incomplete. First, several indirect
benefits have been excluded. As
mentioned above, the meat industry
may accrue qualitative benefits from the
use of irradiation. Slaughter
establishments will gain added
flexibility in treating products so as to
meet pathogen reduction performance
standards. Similarly, processors may
use irradiated meat in further processed
products. Non-quantified industry
benefits would also include a decrease
in the number of potential court cases

for product liability from avoidance of
illnesses associated with pathogens in
their products. Also, the market for meat
products could expand; consumers
desiring meat products with reduced
numbers of pathogens could increase
the demand for irradiated products.
Market expansion could also take place
via increased exports, especially to
numerous European and Asian
countries, where irradiation of poultry
products already is permitted and
practiced. The potential increase in
exports cannot be estimated for a lack of
data. Only one of the meat products,
ground beef accounting for about one-
half of the beef industry, is analyzed.
Inclusion of other meat products would
tend to increase the estimated benefits.
The analysis also does not account for
the indirect benefits to consumers that
include the avoidance of costs of pain
and suffering associated with the
diseases. These costs are generally
greater than the direct costs of treatment
of illnesses and productivity losses.
Second, FSIS has not calculated the

benefits from the reduction in illness
that might occur with the use of
ionizing irradiation in meat products
within the context of HACCP
implementation. Though the ground
beef example discussed above is
informative, FSIS expects that
substantial reductions in these
pathogens will be made with HACCP
without the use of irradiation.
Therefore, any analysis of benefits from
this action must account for those
reductions in illnesses and the
associated costs that would have
occurred without this action.

Finally, another important economic
benefit to industry, as well as to
consumers, is the extended shelf life of
irradiated products. Andrews, et al.
(1998), reviewed five studies
encompassing shelf lives of different
types of red meat products.® Their
results suggest that shelf life of products
treated with irradiation increase
considerably (d log extension) compared
to untreated products These results are
reported in Table 4.

TABLE 4.—SHELF LIFE EXTENSION OF IRRADIATED RED MEAT

Dose Untreated | Irradiated
Meat product (KGy) shelf life Shelf life
(d) (d)

BB e e e e et e e et teeee——eeeeta—eeaatateeateeeea—teea ittt eaatteeeateeeaabaeeaabaeeaarraeaas 25 2-3 9
2 1TCy 8 (o) o (o101 o PRSP UURRPPOURRPPN 2.0 8-11 28
2T o TU Lo =T £ U OURRPPIN 1.54 8-10 26-28
L) U USSP 2.0 1X 2X
Beef cuts irradiated UNGEr VACUUM ........uiiiiiiie ittt ettt e e e bt e e e bt e e e sate e e e sat e e e e beeeeanbeeeeanbeeeanneaeas 2.0 NA 70
(0] g 1Yo I 0T = SRS 4.0 14-21 35
Lamb, Whole and MINCEA .........ooiiiiiiieeee et e e e e e s e e e e e e e e et e e e e e e e seesaabaeeeeeesantaaeeaaaeaas 2.5 7 28-35

Source: Andrews et al., (1998), p. 26.

As with the estimates of benefits, the
cost estimates also are incomplete. The
costs estimated in this analysis of the
potential irradiation of ground beef are
likely to be overestimated for three
reasons. First, the cost estimates are

9 Andrews, L.S., et al. “Food Preservaton Using
lonizing Radiation,” Review of Environmental
Contaminant Toxicology, Vol. 154, 1998, pp. 1-53.

based on the assumption that irradiation
of ground beef would take place in the
smallest, and hence the least efficient,
plant having the capacity to irradiate
only 52 million pounds per year. An
increase in capacity to, for instance, 416

million pounds per year would reduce
annualized operating costs to less than
half the estimated costs (from 1.2 cents
for 52 million pounds size to 0.51 cents
for 416 million pounds). Second, the
cost estimation assumes that all beef
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slaughtering/processing plants would
ship their products to an independent
irradiating facility. To save the shipping
costs, it is possible that large slaughter/
processing plants might set up their
own on-line irradiating facilities, using
electron accelerators instead of Cobalt
60. These on-line irradiation facilities
are likely to have lower operating costs.
For example Morrison (1989) notes that
electron accelerators or machine
irradiators have significantly declining
unit costs at annual throughput between
50 and 100 million pounds, and even
between 100 and 200 million pounds.
Third, this analysis assumes that only
25 percent of ground beef would be
irradiated. Any increase in the
irradiation quantity would tend to
reduce costs considerably.

Furthermore, because this proposal
will allow for the irradiation of
numerous meat food products other
than ground beef and numerous poultry
products which previously could not be
irradiated, it is possible that the social
and economic benefits of the proposed
regulations have been underestimated in
this analysis. As stated above, FSIS is
aware of industry plans to irradiate
several other types of raw meat and
poultry products. Again, FSIS requests
comments specific to this analysis, as
well as any additional relevant data.
Using such data, FSIS will develop an
expanded cost-benefit analysis for
inclusion in afinal rule.

Compliance With Regulatory Flexibility
Act of 1996

The Administrator has determined
that, for the purposes of the Regulatory
Flexibility Act (5 U.S.C. 601-612), this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

Data from the U.S. Bureau of Census,
Survey of Industries, 1994, indicate that
the beef industry is predominated by
small firms and establishments. For
example, based on the U.S. Small
Business Administration definition of
small business by the number of
employees (fewer than 500), 96% of
1,226 firms comprising this industry are
small. Similarly, 90% of individual
meat establishments or plants in this
industry are small. In 1994, these small
businesses accounted for 19% of total
employment in the industry. Their share
of payroll was 18% of the total payroll
of $2.8 billion and their revenues were
16% of the total revenues of $55.8
billion. FSIS believes that these small
businesses would not be affected
adversely by the proposed irradiation
requirements since the use of irradiation
would be voluntary; no meat
establishments, large or small, would be

required to irradiate their product under
this rule.

In the long term, however, these small
establishments may start irradiating
their products to keep their market
shares. In so doing, they may be affected
relative to large size establishments
because of economies of scale in
irradiation. For example, bulk discounts
provided by irradiating facilities would
be realized mainly by the large size
establishments. FSIS requests comment
and data regarding the impact of the
proposed regulations on small
businesses.

Purchase of irradiated ground beef
also is voluntary for consumers.
Moreover, the estimated impact of the
incremental cost of 2 to 6 cents per
pound of irradiated ground beef is an
insignificant proportion of the
approximate price of ground beef, $2
per pound. Above all, the industry
would be able to pass through the cost
of irradiation to consumers without
losing its market share significantly
because demand for beef products is
very inelastic. Huang (1993) analyzed a
group of meats and other animal
proteins consisting of products
including beef and veal, pork, other
meats, chicken, turkey, fresh and frozen
fish, canned and cured fish, eggs and
cheese. He concluded that price
elasticity of demand for this group of
products was (—0.3611), i.e., a one
percent increase in price for one of these
products would reduce demand by only
0.3611 percent.10

Review of about a dozen recent
studies annotated by William Hahn of
the Economic Research Service reveals
that estimates of price elasticity of
demand for most beef products (ground
beef, steak, chuck roast, etc.) is less than
one.11 This implies that demand for beef
products is price-insensitive because an
increase in price of any one of these
products by one percent would result in
a decrease in its demand by less than
one percent. In short, consumers are
unlikely to reduce their demand for beef
significantly when beef price is
increased by a few pennies a pound. In
fact, some consumers may demand
irradiated product, even at higher prices
per pound. Therefore, the small
businesses in this industry are unlikely
to be impacted adversely by an increase
in price associated with irradiation.

10Huang, Kao S., A Complete System of U.S.
Demand for Food, ERS Technical Bulletin No. 1821,
1993, p. 24.

11 Hahn, William F., An Annotated Bibliography
of Recent Elasticity and Flexibility Estimates for
Meat and Livestock, Staff Paper, Commercial
Agriculture Division, Economic Research Service,
July 1996, pp. 1-19.

The supply of beef products also is
likely to be very price elastic. The high
elasticity of supply is attributable to the
presence of over 1,200 firms in this
industry, 96 percent of whom are small
businesses. Any single producer cannot
raise prices of its products without
losing its market share significantly.

The proposed action would have a
negligible economic impact on other
small organizations or entities that are
not engaged in the business of
processing meat and meat products. To
the extent that these entities purchase
irradiated meat products, they could be
impacted somewhat by an increase in
price.

Finally, FSIS is proposing to revise
the regulatory requirements concerning
the irradiation of poultry for consistency
with HACCP and with the requirements
proposed for meat food products.
Significantly, FSIS is proposing to
eliminate the minimum dosage
requirements, certain packaging
requirements, and the requirement that
poultry establishments develop and
implement PQC’s addressing
irradiation. All poultry establishments
are required to develop and implement
HACCP; the costs of HACCP will
probably offset any benefits from the
elimination of the PQC requirements.
However, FSIS assumes that large and
small poultry establishments will
realize benefits from the reduction in
the cost of compliance with some of the
packaging requirements and the
minimum dosage for irradiated poultry.
In addition, the industry will also
benefit from the expansion in its market
for other poultry products that could be
irradiated under this proposal.
Consumers also could benefit from the
availability of a wider variety of
irradiated poultry products.

Executive Order 12898

Pursuant to Executive Order 12898,
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations,” FSIS has considered
potential impacts of this proposed rule
on environmental and health conditions
in low-income and minority
communities.

This proposed rule would allow the
use of ionizing radiation for treating
fresh or frozen uncooked meat, meat
byproducts, and certain meat food
products to reduce levels of pathogens.
As explained in the economic impact
analysis above, the proposed regulations
should generally benefit FSIS, the
regulated industry, and consumers. The
proposed regulations would not require
or compel meat or poultry
establishments to relocate or alter their
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operations in ways that could adversely
affect the public health or environment
in low-income and minority
communities. Further, this proposed
rule would not exclude any persons or
populations from participation in FSIS
programs, deny any persons or
populations the benefits of FSIS
programs, or subject any persons or
populations to discrimination because
of their race, color, or national origin.

Establishments choosing to irradiate
meat or meat products would be
required to comply not only with FSIS
and FDA requirements regarding the
safety of irradiated product, but also
with NRC, EPA, OSHA, DOT, and State
and local government requirements
governing the operation of irradiation
facilities. Compliance with these
requirements would ensure the
maintenance of appropriate
environmental, worker safety, and
public health protections, thus further
reducing the probability that this rule
would have any disparate impact on
low-income or minority communities.
FSIS currently is investigating the
possibility of developing stronger
partnerships with these Federal, State,
and local agencies so as to better ensure
the maintenance of environmental,
worker safety, and public health
protections.

Paperwork Requirements

Title: Irradiation of Meat and Poultry

Products
Type of Collection: New

Abstract: FSIS has reviewed the
paperwork and record keeping
requirements in this proposed rule in
accordance with the Paperwork
Reduction Act. Under this proposed
rule, FSIS is requiring several
information collection and record
keeping activities. FSIS is proposing to
require that establishments conduct
irradiation of meat and meat products
only in accordance with either an
HACCP plan, as defined in Part 417 of
the FSIS meat and poultry inspection
regulations, or a process schedule
validated for efficacy by a processing
authority (proposed §318.11(a)).
Written irradiation procedures must
describe the specific, sequential
operations employed by the
establishment in the irradiation and
associated processing of meat food
products, including the control,
validation, monitoring, and corrective
action activities. FSIS also is proposing
to require that establishments
implement a dosimetry system to
measure the dosage of radiation
absorbed by product. FSIS also is
requiring that any establishment
irradiating meat food products have on

file a number of documents as identified
in the section ““Documentation
Requirements.” Finally, products
irradiated by establishments would
need to be properly labeled.

FSIS inspection personnel would
initially, and periodically as required,
review the records from the process
schedule or HACCP plan, the required
documentation, and the product labels.
FSIS personnel would not evaluate the
procedures for efficacy.

Estimate of Burden: FSIS estimates
that the development of a HACCP plan
or process schedule would take an
average of 2 days (16 hours) and 5
minutes to file. FSIS estimates that an
establishment will spend about 5
minutes a day developing an average of
8 monitoring records, per HACCP plan
or process schedule, and 2 minutes a
day filing each record. These monitoring
records are highly likely to include
records of dosimetry measurements,
since establishments that irradiate
product will probably select dosimetry
as the monitoring step for an irradiation
CCP. FSIS estimates that it would take
an establishment 30 minutes for the
preparation of each of the necessary
documents discussed in the ‘“Required
Documentation” section of this
preamble and about 5 minutes to file
each document. FSIS estimates that an
establishment would develop about 10
new product labels and each label
would be developed in about 2 hours.
Because of the elimination of the partial
quality control requirements for poultry
irradiation, FSIS would request OMB to
delete the 60 hours of burden approved
for poultry irradiation under the OMB
approval number 0583-0090.

Respondents: Meat and poultry
product establishments and irradiation
facilities.

Estimated Number of Respondents: 10
(this number represents the current
number of facilities with the capability
to irradiate meat and poultry products).

Estimated Number of Responses per
Respondent: 4009.

Estimated Total Annual Burden on
Respondents: 2,730 hours.

Copies of this information collection
assessment can be obtained from Lee
Puricelli, Paperwork Specialist, Food
Safety and Inspection Service, USDA,
112 Annex, 300 12th St., SW,
Washington DC 20250.

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the

methodology and assumptions used: (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments may be sent to Lee
Puricelli, see address above, and the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20253.

Comments are requested by April 26,
1999. To be most effective, comments
should be sent to OMB within 30 days
of the publication date.

List of Subjects
9 CFR Part 317

Food labeling, Food packaging, Meat
inspection, Reporting and
recordkeeping requirements.

9 CFR Part 318

Food additives, Food packaging, Meat
inspection, Reporting and
recordkeeping requirements, Signs and
symbols.

9 CFR Part 381

Food labeling, Poultry and poultry
products, Reporting and recordkeeping
requirements, Signs and symbols.

Accordingly, title 9, chapter Ill, of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 317—LABELING, MARKING
DEVICES, AND CONTAINERS

1. The authority citation for part 317
would continue to read as follows:

Authority: 21 U.S.C. 601-695; 7 CFR 2.18,
2.53.

2. Section 317.14 would be added to
read as follows:

§317.14 Irradiated meat food products.

(a) The labels on packages of meat
food products irradiated in their
entirety, in conformance with
§318.7(c)(4) of this chapter, must bear
the following logo along with a
statement such as ““Treated with
radiation” or “Treated by irradiation.”
The logo must be placed prominently
and conspicuously in conjunction with
the required statement. The statement
must appear as a qualifier contiguous to
the product name. Any label bearing the
logo and any wording of explanation
with respect to this logo must be
approved as required by §317.4. This
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requirement applies only to meat food
products irradiated in their entirety, not
to multi-ingredient products that merely
contain an irradiated ingredient. The
logo is as follows:

(b) For meat food products irradiated
in their entirety, but not in package
form, the required logo and a statement

the labeling of the bulk container
plainly in view or a counter sign, card,
or other appropriate device bearing the
information that the product has been
treated with radiation. In either case, the
information must be prominently and
conspicuously displayed to purchasers.
This requirement applies only to meat
food products irradiated in their
entirety, not to multi-ingredient
products that merely contain an
irradiated ingredient.

(c) The inclusion of an irradiated meat
food product ingredient in any multi-
ingredient meat food product must be
indicated in the ingredient statement on
the finished product labeling.

(d) Optional labeling statements about
the purpose for radiation processing
may be included on the product label in
addition to the stated requirements

specific reduction in microbial
pathogens must be substantiated by
processing documentation.

PART 318—ENTRY INTO OFFICIAL
ESTABLISHMENTS; REINSPECTION
AND PREPARATION OF PRODUCT

3. The authority citation for part 318
would continue to read as follows:

Authority: 7 U.S.C. 138f, 450, 1901-1906;
21 U.S.C. 601-695; 7 CFR 2.18, 2.53.

4. Section 318.7(c)(4) would be
amended by removing the entry for
““Sources of radiation” in the chart of
substances and adding an entry for
“Radiation sources” in alphabetical
order, to read as follows:

§318.7 Approval of substances for use in
the preparation of products.

such as ““Treated with radiation” or elsewhere in this section. Such * * * * *
“Treated by irradiation” shall be statements must not be false or (c)**=*
displayed to the purchaser with either misleading. Statements indicating a 4)***
Class of Substance Purpose Products Amount
substance P
* * * * * * *
Radiation lonizing radiation For control of food Refrigerated or frozen, uncooked meat, as de- No more than 4.5 kiloGrays (450
sources. sources approved borne pathogens fined in 9 CFR 301.2(rr); meat byproducts, as kilorads) for refrigerated prod-
in 21 CFR and the extension defined in 9 CFR 301.2(tt); and other meat ucts and no more than 7
179.26(a). of shelf-life.. food products within the meaning of 9 CFR kiloGrays (700 kilorads) for
301.2(uu), with or without nonfluid seasoning, frozen product.
that are otherwise composed solely of intact or
gound meat and/or meat byproducts.
* * * * *

5. Section 318.11 would be added to
read as follows:

§318.11 Irradiation of meat food products.
(a) General requirements. (1) Meat
food products may be treated to reduce

food borne pathogens by the use of
ionizing radiation as identified in
§318.7(c)(4). Official establishments
may irradiate meat food products for
food uses only in accordance with
§318.7(c)(4) and the Hazard Analysis
and Critical Control Point (HACCP)
system requirements in part 417 of this
chapter or, if not yet operating under
HACCP, in accordance with a process
schedule, as defined in §301.2 of this
chapter.

(2) Each process schedule must be
approved in writing by a process
authority for safety and efficacy. A
process authority must have access to
the establishment in order to evaluate
and approve the safety and efficacy of
each process schedule. Under the
auspices of a processing authority, an
establishment must validate new or
altered process schedules by

scientifically supportable means, such
as information gleaned from the
literature or by challenge studies
conducted outside the plant.

(b) Dosimetry. Official establishments
that irradiate meat food products must
have the following procedures in place:

(1) Laboratory operation procedures
for determining the absorbed dose value
from the dosimeter.

(2) Calibration criteria for verifying
the accuracy and consistency of any
means of measurement (e.g., time clocks
and weight scales).

(3) Calibration and accountability
criteria for verifying the traceability and
accuracy of dosimeters for the intended
purpose, and the verification of
calibration at least every 12 months. To
confirm traceablility, establishments
must relate, through documentation, the
end point measurement of a dosimeter
to recognized standards.

(4) Procedures for ensuring that the
product unit is dose mapped to identify
the regions of minimum and maximum
absorbed dose and such regions are
consistent from one product unit to
another of like product.

(5) Procedures for accounting for the
total absorbed dose received by the
product unit (e.g., partial applications of
the absorbed dose within one
production lot).

(6) Procedures for verifying routine
dosimetry (i.e., assuring each
production lot receives the total
absorbed dose). Each production lot
must have at least one dosimeter
positioned at the regions of minimum
and maximum absorbed dose (or at one
region verified to represent such) on at
least the first, middle, and last product
unit.

(7) Procedures for verifying the
relationship of absorbed dose as
measured by the dosimeter to time
exposure of the product unit to the
radiation source.

(8) Procedures for verifying the
integrity of the radiation source and
processing procedure. Aside from
expected and verified radiation source
activity decay for radionuclide sources,
the radiation source or processing
procedure must not be altered,
modified, replenished, or adjusted
without repeating dose mapping of
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product units to redefine the regions of
minimum and maximum absorbed dose.

(c) Documentation. Official
establishments that irradiate meat
products must have the following
documentation on premises, available to
FSIS:

(1) The validated process schedule, if
the establishment is not operating under
HACCP.

(2) Documentation that the irradiation
facility is licensed or possesses gamma
radiation sources registered with the
Nuclear Regulatory Commission (NRC)
or the appropriate State government
acting under authority granted by the
NRC.

(3) Documentation that the machine
radiation source irradiation facility is
registered with the Occupational Safety
and Health Administration (OSHA) or
the appropriate State government acting
under authority granted by OSHA, and
that a worker safety program addressing
OSHA regulations (29 CFR chapter
XVII) is in place.

(4) Citations or other documents that
relate to incidences in which the
establishment was found not to comply
with Federal or State agency
requirements for irradiation facilities.

(5) A certification by the operator that
the irradiation facility personnel would
operate under supervision of a person
who has successfully completed a
course of instruction for operators of
food irradiation facilities.

(6) A certification by the operator that
the key irradiation personnel have been
trained in food technology, irradiation
processing, and radiation health and
safety.

(7) Guarantees from the suppliers of
all food-contact packaging materials that
may be subject to irradiation that those
materials comply with the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 301
et seq.) and with regulations in 21 CFR
179.45 for food irradiation processing.

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

6. The authority citation for part 381
would continue to read as follows:

Authority: 7 U.S.C. 138f, 450; 21 U.S.C.
451-470; 7 CFR 2.18, 2.53.

§381.19 [Removed and Reserved]

7. Section 381.19 would be removed
and reserved.

8. Section 381.135 would be revised
to read as follows:

§381.135 Irradiated poultry product.

(a) The labels on packages of poultry
food products irradiated in their
entirety, in conformance with
§381.147(f)(4), must bear the following

logo along with a statement such as
“Treated with radiation” or ““Treated by
irradiation.” The logo must be placed
prominently and conspicuously in
conjunction with the required
statement. The statement must appear as
a qualifier contiguous to the product
name. Any label bearing the logo and
any wording of explanation with respect
to this logo must be approved as
required by subparts M and N of this
part. This requirement applies only to
meat food products irradiated in their
entirety, not to multi-ingredient
products that merely contain an
irradiated ingredient. The logo is as
follows:

(b) For poultry food products
irradiated in their entirety, but not in
package form, the required logo and a
statement such as “Treated with
radiation” or “Treated by irradiation”
shall be displayed to the purchaser with
either the labeling of the bulk container
plainly in view or a counter sign, card,
or other appropriate device bearing the
information that the product has been
treated with radiation. In either case, the
information must be prominently and
conspicuously displayed to purchasers.
This requirement applies only to
poultry food products irradiated in their
entirety, not to multi-ingredient
products that merely contain an
irradiated ingredient.

(c) The inclusion of an irradiated
poultry food product ingredient in any
multi-ingredient poultry food product
must be indicated in the ingredient
statement on the finished product
labeling.

(d) Optional labeling statements about
the purpose for radiation processing
may be included on the product label in
addition to the stated requirements
elsewhere in this section. Such
statements must not be false or
misleading. Statements indicating a
specific reduction in microbial
pathogens must be substantiated by
processing documentation.

§381.147 [Amended]

9. In §381.147(f)(4), the entry for
“Radiation Sources” in Table 1 would
be amended by removing the phrase *“,

packaged” from the sentence under the
“Products” column; and, by revising the
sentence under the “Amount” column
to read “A maximum absorbed dose of
3.0 kiloGray (300 kilorads).”.

10. Section 381.149 would be revised
to read as follows:

§381.149 Irradiation of poultry products.

(a) General requirements. (1) Poultry
products may be treated to reduce food
borne pathogens by the use of ionizing
radiation as identified in § 381.147(f)(4).
Official establishments may irradiate
poultry product for food uses only in
accordance with § 381.147(f)(4) and the
Hazard Analysis and Critical Control
Point (HACCP) system requirements in
part 417 of this chapter, or if not yet
operating under HACCP, in accordance
with a process schedule, as defined in
§381.1(b).

(2) Each process schedule must be
approved in writing by a process
authority for safety and efficacy. A
process authority must have access to
the establishment in order to evaluate
and approve the safety and efficacy of
each process schedule. Under the
auspices of a processing authority, an
establishment must validate new or
altered process schedules by
scientifically supportable means, such
as information gleaned from the
literature or by challenge studies
conducted outside the plant.

(b) Dosimetry. Official establishments
that irradiate poultry products must
have the following procedures in place:

(1) Laboratory operation procedures
for determining the absorbed dose value
from the dosimeter.

(2) Calibration criteria for verifying
the accuracy and consistency of any
means of measurement (e.g., time clocks
and weight scales).

(3) Calibration and accountability
criteria for verifying the traceability and
accuracy of dosimeters for the intended
purpose, and the verification of
calibration at least every 12 months. To
confirm traceability, establishments
must relate, through documentation, the
end point measurement of a dosimeter
to recognized standards.

(4) Procedures for ensuring that the
product unit is dose mapped to identify
the regions of minimum and maximum
absorbed dose and such regions are
consistent from one product unit to
another of like product.

(5) Procedures for accounting for the
total absorbed dose received by the
product unit (e.g., partial applications of
the absorbed dose within one
production lot).

(6) Procedures for verifying routine
dosimetry (i.e., assuring each
production lot receives the total
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absorbed dose). Each production lot
must have at least one dosimeter
positioned at the regions of minimum
and maximum absorbed dose (or at one
region verified to represent such) on at
least the first, middle, and last product
unit.

(7) Procedures for verifying the
relationship of absorbed dose as
measured by the dosimeter to time
exposure of the product unit to the
radiation source.

(8) Procedures for verifying the
integrity of the radiation source and
processing procedure. Aside from
expected and verified radiation source
activity decay for radionuclide sources,
the radiation source or processing
procedure must not be altered,
modified, replenished, or adjusted
without repeating dose mapping of
product units to redefine the regions of
minimum and maximum absorbed dose.

(c) Documentation. Official
establishments that irradiate poultry
products must have the following
documentation on premises, available to
FSIS:

(1) The validated process schedule, if
the establishment is not operating under
HACCP.

(2) Documentation showing that the
irradiation facility is licensed and/or
possesses gamma radiation sources
registered with the Nuclear Regulatory
Commission (NRC) or the appropriate
State government acting under authority
granted by the NRC.

(3) Documentation showing that the
machine radiation source irradiation
facility is registered with the
Occupational Safety and Health
Administration (OSHA) or the
appropriate State government acting
under authority granted by OSHA, and
that a worker safety program addressing
OSHA regulations (29 CFR chapter
XVII) is in place.

(4) Citations or other documents that
relate to incidences in which the
establishment was found not to comply
with Federal or State agency
requirements for irradiation facilities.

(5) A certification by the operator that
the irradiation facility personnel would
operate under supervision of a person
who has successfully completed a
course of instruction for operators of
food irradiation facilities.

(6) A certification by the operator that
the key irradiation personnel have been
trained in food technology, irradiation
processing, and radiation health and
safety.

(7) Guarantees from the suppliers of
all food-contact packaging materials that
may be subject to irradiation that those
materials comply with the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 301

et seq.) and with regulations in 21 CFR

179.45 for food irradiation processing

and that the food-contact packaging

material is air-permeable, but does

exclude moisture and microorganisms

from penetrating the package barrier.
Done in Washington, DC on: February 18,

1999.

Thomas J. Billy,

Administrator.

[FR Doc. 99-4401 Filed 2-18-99; 3:37 pm]

BILLING CODE 3410-DM-P

FEDERAL RESERVE SYSTEM

12 CFR Part 229
[Regulation CC; Docket No. R—1034]

Availability of Funds and Collection of
Checks

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Proposed rule.

SUMMARY: The Board is requesting
comment on options for amending
Subpart C of Regulation CC, which
contains rules governing the collection
and return of checks. The proposed
options would amend Subpart C’s
provisions on sending notices in lieu of
returning the original checks. The
proposal is intended to provide more
flexibility to depository institutions to
experiment with methods to return
checks electronically.

DATES: Comments must be submitted on
or before April 30, 1999.

ADDRESSES: Comments, which should
refer to Docket No. R—1034, may be
mailed to Ms. Jennifer J. Johnson,
Secretary, Board of Governors of the
Federal Reserve System, 20th and C
Streets, NW, Washington, D.C. 20551.
Comments addressed to Ms. Johnson
also may be delivered to the Board’s
mail room between 8:45 a.m. and 5:15
p.m. and to the security control room
outside of those hours. Both the mail
room and the security control room are
accessible from the courtyard entrance
on 20th Street between Constitution
Avenue and C Street, NW. Comments
may be inspected in Room MP-500
between 9:00 a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Oliver I. Ireland, Associate General
Counsel (202/452-3625), Stephanie
Martin, Senior Counsel (202/452-3198),
Legal Division. For the hearing impaired
only, contact Diane Jenkins,
Telecommunications Device for the Deaf
(TDD) (202/452-3544), Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW,
Washington, D.C. 20551.

SUPPLEMENTARY INFORMATION:
Background

Subpart C of the Board’s Regulation
CC (12 CFR Part 229) contains rules
governing the collection and return of
checks. These rules are intended to
expedite the check collection and return
process, thereby reducing risk to banks1
and their customers. Regulation CC was
designed to work in accord with the
state law check-collection rules in
Articles 3 and 4 of the Uniform
Commercial Code (U.C.C.), although in
some areas the regulation preempts the
U.C.C.

When a paying bank decides to return
a check, the U.C.C. and Regulation CC
require it to send the check or a notice
within certain deadlines.2 If a check is
unavailable for return, U.C.C. 4-301(a)
allows a paying bank to charge back the
check by revoking provisional
settlement based on a ““notice of
dishonor” (or a ““notice of nonpayment”
where the check is returned for reasons
other than dishonor). The U.C.C. would
appear to allow a paying bank to return
a notice when a check has been
truncated. The Official Comment to
U.C.C. 4-301 states that an item may be
considered unavailable for return if it is
retained by the collecting bank in
accordance with a bank check retention
plan.

Regulation CC (8§ 229.30(f) and
229.31(f)) establishes a “‘notice in lieu of
return,” which substitutes for the
original check and carries value. The
“notice-in-lieu’” provisions of
Regulation CC provide that the paying
(or returning) bank must return the
original check unless the check is
unavailable, in which case the bank may
return a copy of the front and back of
the check, or, if no such copy is
available, a written notice containing
specified information about the check.
The Commentary to §8 229.30(f) and
229.31(f) states that notice in lieu of
return is permitted only when a bank
does not have and cannot obtain
possession of the check or must retain
possession of the check for protest. The
Commentary explains that a check is not
unavailable for return if it is merely
difficult to retrieve from a filing system
or from storage by a keeper of checks in
a truncation system.

1In Regulation CC and its Commentary, as well
as in this docket, the term ““bank’ refers to all
depository institutions, including commercial
banks, savings institutions, and credit unions.

2The paying bank must initiate the return by
midnight of the banking day following the day the
check was presented (U.C.C. 4-301). The paying
bank must return the check so that it reaches the
depositary bank expeditiously, in accordance with
§229.30(a) of Regulation CC.
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Regulation CC (§ 229.37) permits the
parties to a check to vary the notice-in-
lieu provisions; however, an agreement
under Regulation CC cannot affect banks
or customers that are not party to the
agreement or otherwise bound by it. The
Regulation CC variation-by-agreement
provision differs from the corresponding
language in U.C.C. 4-103 in that the
U.C.C. allows Federal Reserve
regulations and operating circulars,
clearinghouse rules, and the like to be
effective as agreements whether or not
specifically assented to by all interested
parties.3 Regulation CC does not
incorporate the U.C.C.’s special
treatment for Federal Reserve rules and
operating circulars and clearinghouse
rules but does not affect the status of
such rules and circulars under the
U.C.C.

Private-sector payments system
participants have requested that the
Board clarify the interrelationship of
Regulation CC and the U.C.C. They have
questioned whether Regulation CC
limits a clearinghouse’s ability to bind
non-assenting third parties to a check
truncation system under which the
depositary bank would receive a notice,
such as in the form of an electronically-
produced check image, in lieu of the
return of the original check. These
payments system participants stated
that resolving uncertainty in this area
could lead to greater experimentation
and innovation in the provision of
payments services.

The Board wishes to support
development of new payments services
and to take steps to remove any federal
regulatory impediments to innovation in
the payments area where appropriate.
The Board is, therefore, requesting
comment on options for amending
Regulation CC and/or its Commentary to
clarify the permissibility of notices in a
check truncation environment instead of
return of the actual check. The Board
will consider the proposed regulatory
changes in light of its statutory authority
and responsibilities under section 609
of the Expedited Funds Availability Act
(12 U.S.C. 4008(c)) to regulate any
aspect of the payment system, including
the check collection and return system,
in order to carry out the provisions of
the Act. The Board will consider the
associated benefits and burdens of a
regulatory change to the payment
system as a whole as well as the
implications for each party to a payment
transaction affected by the rule. The
Board also requests comment on

3The Official Comment to U.C.C. 4-103 (note 3)
indicates, however, that there are limitations on the
scope of clearinghouse rules’ ability to bind non-
assenting parties.

whether there are other options that
would be more appropriate than the two
discussed below.

Options for Notices in Lieu of Return

The Board is considering two options
for amending the Regulation CC
provisions on notices in lieu of return.
The Board requests comment on the
feasibility of these options, whether
either of the options would remove
impediments to the development of a
more efficient payments mechanism,
and the advantages and disadvantages of
each option to the various participants
in the check system, including
depositary banks, intermediary banks,
paying banks, drawers, depositors, and
non-depositor payees.

Option One. One of the purposes of
subpart C of Regulation CC was to speed
up the check return system that existed
under the U.C.C. The U.C.C.
contemplates that the paying bank will
return a check to the presenting bank,
which in turn will charge back the
check against the prior collecting bank,
and so on back up the forward
collection chain until the check reaches
the depositary bank. Regulation CC
eliminated the requirement that
returned checks follow the forward
collection chain. Under Regulation CC,
the paying bank may send the returned
check directly to the depositary bank or
to any returning bank, even if that bank
did not handle the check for forward
collection.

Regulation CC did not prohibit the
return of checks back through the
forward collection chain, but rather
authorized banks to use a more efficient
and direct route. Accordingly, one
interpretation of Regulation CC is that
banks may continue to return checks in
accordance with the U.C.C. charge-back
rules and the corresponding rules
governing when notice may be sent
instead of the original check, subject to
Regulation CC’s expeditious return
requirements. Under this interpretation,
banks would need to follow the notice-
in-lieu provisions of Regulation CC only
if they wished to return the check
through a route other than the forward
collection chain. As noted above, the
U.C.C. Official Comment indicates that
the U.C.C. would allow return of a
notice rather than the physical check in
the event the check is being stored in
accordance with a check retention
system.

The Board could amend the
Commentary to reflect this
interpretation of the interplay of
Regulation CC and the U.C.C. by stating
that banks could send a notice of
dishonor or nonpayment under the
provisions of U.C.C. 4-301 when they

return the notice through the forward
collection chain, as contemplated in the
U.C.C. The U.C.C. notices would be
subject to the Regulation CC expeditious
return rules. This proposal would
clarify that banks can avail themselves
of the U.C.C. rules regarding return of
notices to the same extent they could
before Regulation CC was adopted. This
interpretation, however, may not
provide relief for check truncation or
image systems if returns do not follow
the forward collection chain.

This option could also have
consequences for the depositors or
payees of the checks in that they would
receive notices of returns rather than the
original checks on a more frequent
basis. They may have difficulty
recovering from the drawers if they
cannot obtain the original checks.
Furthermore, despite the fact that the
depositary bank could charge back its
customer’s account based on the notice
in accordance with U.C.C. 4-214(a), the
customer may, as owner of the check,
ultimately have the right to possession
of the check.

Option Two. Another approach would
be for the Board to delete the Regulation
CC Commentary language that explains
when a check is unavailable for return.
Specifically, the Board could remove
the following provisions in the
Commentary to 8§ 229.30(f) and
229.31(f):

Notice in lieu of return is permitted only
when a bank does not have and cannot obtain
possession of the check or must retain
possession of the check for protest. A check
is not unavailable for return if it is merely
difficult to retrieve from a filing system or
from storage by a keeper of checks in a
truncation system.

Instead of this language, the
Commentary to those sections could
indicate that notices in lieu of return are
permissible whenever they would be
permissible under the U.C.C.

The advantage of this option is that it
would liberalize the circumstances
under which banks could use notices in
lieu of return and potentially make it
easier for banks to establish electronic
check return mechanisms that feature
check truncation. The disadvantage of
this option is that it would force
depositary banks to accept notices from
banks with whom they may have no
established relationship. Under the
U.C.C. charge-back system, banks
receive returned checks or notices only
from those banks to whom they sent the
check for forward collection. Under
Regulation CC, a return could come
directly from the paying bank or from an
unfamiliar returning bank. Banks in the
past have expressed concern about the
quality of some notices of nonpayment.
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Some have stated that they are reluctant
to charge back their customers’ accounts
on the basis of notices of nonpayment
but prefer to wait for the return of the
original check. Under this option, the
return of a notice in lieu of an original
check could become more prevalent,
and the depositary bank would have to
charge back based on that notice, as the
original check might never be returned.
Notices in the form of an electronically-
produced check image, however, may be
more reliable than other types of notices
that describe the check, depending on
the quality of the image. This option
could also have consequences for the
depositors or payees of the checks as
discussed above under option one.

Amendment Regarding Electronic
Check Presentment Agreements

The Board is also proposing to delete
§229.36(c) of Regulation CC and its
associated Commentary, which states
that a bank may present a check
electronically under an agreement with
the paying bank and that the agreement
may not extend return times or
otherwise vary the provisions of
Regulation CC with respect to persons
not party to the agreement. This
provision of the regulation is subsumed
by the variation-by-agreement
provisions in 8 229.37, and the Board
believes it is unnecessary and
potentially confusing to retain special
provisions regarding a particular type of
variation by agreement. The Board
proposes to add an example to the
Commentary to §229.37 listing an
electronic check presentment agreement
as a permissible variation by agreement
under Regulation CC. Eliminating
§229.36(c) and its Commentary would
result in no substantive change to the
regulation regarding the validity of
electronic presentment agreements.

Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 603) requires an agency to
publish an initial regulatory flexibility
analysis with any notice of proposed
rulemaking. Two of the requirements of
an initial regulatory flexibility analysis,
a description of the reasons why action
by the agency is being considered and
a statement of the objectives of, and
legal basis for, the proposed rule, are
contained in the supplementary
material above. The proposed rules
require no additional reporting,
recordkeeping, or other compliance
requirements and do not overlap with
other federal rules. The proposed rule
would apply to all depository
institutions and other entities who
participate in the check collection
system, regardless of size. The Board

believes that the proposed rule could
result in depositary banks (of all sizes)
being required to accept more notices in
lieu of returned original checks and has
requested comment on the burdens
associated with that aspect of the
proposal. The Board believes, however,
that it would not be feasible to create
different check return rules for large and
small banks, and therefore no
alternatives for small banks were
considered.

List of Subjects in 12 CFR Part 229

Banks, banking, Federal Reserve
System, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 12 CFR Part 229 is proposed
to be amended as set forth below:

PART 229—AVAILABILITY OF FUNDS
AND COLLECTION OF CHECKS
(REGULATION CC)

1. The authority citation for part 229
continues to read as follows:

Authority: 12 U.S.C. 4001 et seq.

2. In §229.36, paragraph (c) is
removed and reserved.

Option one

3a. In Appendix E, under section XVI,
paragraph F.2. is revised to read as
follows:

Appendix E to Part 229—Commentary

* * * * *

XVI. Section 229.30 Paying Bank’s
Responsibility for Return of Checks
* * * * *

F. * X *

2. Sending a notice in lieu of return in
accordance with this section satisfies the
requirements of U.C.C. 4-301(a) to send a
notice of dishonor or nonpayment. A paying
bank could also send a notice in accordance
with U.C.C. 4-301(a) (which requires
returned checks and return notices to flow
back through the forward collection chain) if
it did not wish to avail itself of the provisions
of this section, provided that the notice met
the expeditious return requirements of this
section. Reference in the regulation and this
commentary to a returned check includes a
notice in lieu of return under this section or
a notice of dishonor or nonpayment under
U.C.C. 4-301(a) unless the context indicates
otherwise.

* * * * *

End of Option one
Option two

3b. In Appendix E to part 229, under
section XVI, paragraph F. 1. is amended
by removing the fifth and sixth
sentences and by adding a new sentence
after the fourth sentence to read as
follows:

XVI. Section 229.30 Paying Bank’s
Responsibility for Return of Checks

* * * * *

F***

1.* * * This paragraph adopts the
standards of U.C.C. 4-301(a) as to when a
check is unavailable for return. * * *

* * * * *

3c. In Appendix E, under section
XVII, the second and third sentences of
paragraph F.1. are removed.

End of Option Two

4. In Appendix E, under section XXII,
paragraph C. is removed and reserved.
5. In Appendix E, under section XXIII,
a new paragraph C.9. is added to read
as follows:

XXIIl. Section 229.37 Variations by
Agreement
* * * * *

C***

9. A presenting bank and a paying bank
may agree that presentment takes place when
the paying bank receives an electronic
transmission of information describing the
check rather than upon delivery of the
physical check. (See §229.36(b).)

* * * * *

By order of the Board of Governors of the
Federal Reserve System, February 19, 1999.
Jennifer J. Johnson,

Secretary of the Board.
[FR Doc. 99-4600 Filed 2—23-99; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD01-98-170]

RIN 2121-AA97

Safety Zone: Port of New York/New
Jersey Fleet Week

AGENCY: Coast Guard, DOT.
ACTION: Notice of Proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish five safety zones in New York
Harbor’s Upper Bay and the Hudson
River that will be activated annually for
the Fleet Week Parade of Ships, for Air
and Sea demonstrations, and for the
arrival or departure of the participating
U.S. Navy Aircraft or Helicopter Carrier.
This action is necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic on a
portion of New York Harbor’s Upper
Bay and the Hudson River.

DATES: Comments must be received on
or before April 26, 1999.
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ADDRESSES: Comments may be mailed to
the Waterways Oversight Branch
(CGD01-98-170), Coast Guard Activities
New York, 212 Coast Guard Drive,
Staten Island, New York 10305, or
delivered to room 205 at the same
address between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The Waterways Oversight Branch of
Coast Guard Activities New York
maintains the public docket for this
rulemaking. Comments and documents
as indicated in this preamble, will
become part of this docket and will be
available for inspection or copying at
room 205, Coast Guard Activities New
York, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant J. Lopez, Waterways
Oversight Branch, Coast Guard
Activities New York (718) 354-4193.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD01-98-170) and the specific
section of this document to which each
comment applies, and give the reason
for each comment. Please submit two
copies of all comments and attachments
in an unbound format, on larger than
8%2 by 11 inches, suitable for copying
and electronic filing. Persons wanting
acknowledgment of receipt of comments
should enclose stamped, self-addressed
postcards or envelopes.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposed rule
in view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Waterways
Oversight Branch at the address under
ADDRESSES. The request should include
the reasons why a hearing would be
beneficial. If it determines that the
opportunity for oral presentations will
aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

Background and Purpose

The Intrepid Sea, Air and Space
Museum, Manhattan, NY, sponsors the
annual Fleet Week Parade of Ships, as
well as associated Sea and Air
demonstrations. These events take place
annually from the Wednesday before

Memorial Day to the Wednesday
following Memorial Day on the waters
of New York Harbor’s Upper Bay and
the Hudson River. The Coast Guard
expects no more than 500 spectator craft
for these events.

Parade of Ships

The Coast Guard proposes to establish
three safety zones for the actual parade
of ships on the Wednesday before
Memorial Day. The first proposed zone
is a moving safety zone for the Parade
of Ships to include all waters 500 yards
ahead and astern, and 200 yards on each
side of the designed column of parade
vessels as the column transits the Port
of New York and New Jersey from the
Verranzano Narrows Bridge to Riverside
State Park on the Hudson River between
West 137th and West 144th Streets,
Manhattan.

The second zone established for the
parade of ships expands from the
column of parade vessels east to the
Manhattan shoreline between Piers 84
and 90. This expansion gives the public
an unobstructed view of the parade of
ships from the pierside reviewing stand.

The third zone activates as each
vessel leaves the parade of ships and
proceeds to its berthing area. The
moving safety zone will expand to
include all waters within a 200-yard
radius of each vessel until it is safely
berthed.

These three safety zones are effective
annually from 8 a.m. until 5 p.m. on the
Wednesday before Memorial Day. They
are needed to protect the maritime
public from possible hazards to
navigation associated with a parade of
naval vessels transiting the waters of
New York Harbor and the Hudson River
in close proximity. These vessels have
limited maneuverability and require a
clear traffic lane to safely navigate.

Air and Sea Demonstration

The Coast Guard also proposes to
establish a safety zone for the Fleet
Week Sea and Air demonstrations held
on and over the Hudson River between
Piers 83 and 90. This proposed safety
zone includes all waters of the Hudson
River bound by the following points:
from the southeast corner of Pier 90,
Manhattan, where it intersects the
seawall, west to approximate position
40°46'10"N 074°00'13"W (NAD 1983),
south to approximate position
40°45'54""N 074°00'25""W (NAD 1983),
then east to the northeast corner of Pier
83 where it intersects the seawall. This
safety zone is effective annually from 10
a.m. until 5 p.m., Friday through
Monday, Memorial Day weekend. It is
needed to protect boaters and
demonstration participants from the

hazards associated with military
personnel demonstrating the
capabilities of aircraft and watercraft in
a confined area of the Hudson River.
This safety zone prevents vessels from
transiting only a portion of the Hudson
River. Marine traffic will still be able to
transit through the western 600 yards of
the 950-yard-wide Hudson River during
the Sea and Air demonstrations. Vessels
moored at piers within the safety zone,
however, will not be allowed to transit
from their moorings without permission
from the Captain of the Port, New York,
during the effective periods of the safety
zone. The Captain of the Port does not
anticipate any negative impact on
recreational or commercial vessel traffic
due to this safety zone.

U.S. Navy Vessel Departure

Finally, the Coast Guard proposes to
establish a moving safety zone for the
departure of the participating U.S. Navy
Aircraft or Helicopter carrier in this
annual event. This proposed safety zone
includes all waters 500 yards ahead and
astern, and 200 yards on each side of the
vessel as it transits the Port of New York
and New Jersey from its mooring at the
Intrepid Sea, Air and Space Museum,
Manhattan, to the COLREGS
Demarcation line at Ambrose Channel
Entrance Lighted Bell Buoy 2 (LLNR
34805). The proposed regulation is
effective annually, on the Wednesday
following Memorial Day. Departure time
is dependent on tide, weather, and
granting of authority for departure by
the Captain of the Port, New York. The
proposed safety zone is needed to
protect the maritime public from
possible hazards to navigation
associated with a large naval vessel
transiting the Port of New York and
New Jersey with limited
maneuverability in restricted waters. It
provides a clear traffic lane for the U.S.
Navy ship to safely navigate from its
berth. The specific ship which this
moving safety zone applies to will be
published in the Local Notice to
Mariners and broadcast via marine
information broadcasts and facsimile
before the start of Fleet Week events.

Discussion of Proposed Rule

The new safety zones are being
proposed to provide for the safety of life
on navigable waters during the event, to
give the marine community the
opportunity to comment on the
exclusion areas, and to decrease the
amount of annual paperwork required
for this event.

Regulatory Evaluation

This proposed rule is not a significant
regulatory action under section 3(f) of
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Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this proposed rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. Although this
regulation prevents traffic from
transiting a portion of New York
Harbor’s Upper Bay and the Hudson
River during the event, the effect of this
regulation will not be significant for the
following reasons: the regulations will
be in effect for barely a week a year; the
maritime community will receive
extensive advance notice through Local
Notices to Mariners, facsimile, and
marine information broadcasts; Fleet
Week is an annual event with local
support; at no time will any of the
affected waterways be entirely closed to
marine traffic; alternative routes are
available for commercial and
recreational vessels that can safely
navigate the Harlem and East Rivers,
Kill Van Kull, Arthur Kill, and
Buttermilk Channel; and similar safety
zones have been established for several
past Fleet Week parades and Sea and
Air demonstrations with minimal or no
disruption to vessel traffic or other
interests in the port. These safety zones
have been narrowly tailored to impose
the least impact on maritime interests
yet provide the level of safety deemed
necessary.

Small Entities

Under the regulatory Flexibility Act (5
U.S.C. 601 et seq.), the Coast Guard
considers whether this proposed rule, if
adopted, will have a significant
economic impact on a substantial
number of small entities. “Small
entities’’ include small businesses, not-
for-profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

For the reasons stated in the
Regulatory Evaluation section above, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule, if
adopted, will not have a significant
economic impact on a substantial
number of small entities. If, however,
you think that your business or
organization qualifies as a small entity
and that this proposed rule will have a
significant economic impact on your

business or organization, please submit
a comment (see ADDRESSES) explaining
why you think it qualifies and in what
way and to what degree this proposed
rule will economically affect it.

Collection of Information

This proposed rule does not provide
for a collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq).

Federalism

The Coast Guard has analyzed this
proposed rule under the principles and
criteria contained in Executive Order
12612 and has determined that this
proposed rule does not have sufficient
implications for federalism to warrant
the preparation of a Federalism
Assessment.

Unfunded Mandates

Under the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4), the
Coast Guard must consider whether this
rule will result in an annual
expenditure by state, local, and tribal
governments, in the aggregate of $100
million (adjusted annually for inflation).
If so, the Act requires that a reasonable
number of regulatory alternatives be
considered, and that, from those
alternatives, the least costly, most cost-
effective, or least burdensome
alternative that achieves the objective of
the rule be selected. No state, local, or
tribal government entities will be
affected by this rule, so this rule will not
result in annual or aggregate costs of
$100 million or more. Therefore, the
Coast Guard is exempt from any further
regulatory requirements under the
Unfunded Mandates Act.

Environment

The Coast Guard considered the
environmental impact of this proposed
rule and concluded that under figure 2—
1, paragraph 34(g) of Commandant
Instruction M16475.1C, this proposed
rule is categorically excluded from
further environmental documentation.
A ““Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Proposed Regulation

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6, and 160.5;
49 CFR 1.46.

2. Add §165.163 to read as follows:

§165.163 Safety Zones; Port of New York/
New Jersey Fleet Week.

(a) The following areas are established
as safety zones:

(1) Safety Zone A:

(i) Location. A moving safety zone for
the Parade of Ships including all waters
500 yards ahead and astern, and 200
yards on each side of the designated
column of parade vessels at it transits
the Port of New York and New Jersey
from the Verrazano Narrows Bridge to
Riverside State Park on the Hudson
River between West 137th and West
144th Streets, Manhattan.

(i) Enforcement period. Paragraph
(a)(2)(i) of this section is enforced
annually from 8 a.m. until 5 p.m. on the
Wednesday before Memorial Day.

(2) Safety Zone B:

(i) Location. A safety zone including
all waters of the Hudson River between
Piers 84 and 90, Manhattan, from the
parade column east to the Manhattan
shoreline.

(ii) Enforcement period. Paragraph
(2)(2)(i) of this section enforced
annually from 8 a.m. until 5 p.m. on the
Wednesday before Memorial Day.

(3) Safety Zone C:

(i) Location: A moving safety zone
including all waters of the Hudson River
within a 200-yard radius of each parade
vessel upon its leaving the parade of
ships until it is safely berthed.

(ii) Enforcement period. Paragraph
(2)(3)(i) of this section enforced
annually from 8 a.m. until 5 p.m. on the
Wednesday before Memorial Day.

(4) Safety Zone D:

(i) Location. A safety zone including
all waters of the Hudson River bound by
the following points: from the southeast
corner of Pier 90, Manhattan, where it
intersects the seawall, west to
approximate position 40°46'10" N
074°00'13" W (NAD 1983), south to
approximate position 40°45'54"" N
074°00'25" W (NAD 1983), then east to
the northeast corner of Pier 83 where it
intersects the seawall.

(i) Enforcement period. Paragraph
(a)(4)(i) of this section is enforced
annually from 10 a.m. until 5 p.m., from
Friday through Monday, Memorial Day
weekend.

(5) Safety Zone E:

(i) Location. A moving safety zone
including all waters 500 yards ahead
and astern, and 200 yards on each side
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of the departing U.S. Navy aircraft or
Helicopter Carrier as it transits the Port
of New York and New Jersey from its
mooring at the Intrepid Sea, Air and
Space Museum, Manhattan, to the
COLREGS Demarcation line at Ambrose
Channel Entrance Lighted Bell Buoy 2
(LLNR 34805).

(ii) Endorcement period. Paragraph
(a)(5)(i) of this section enforced
annually on the Wednesday following
Memorial Day. Departure time is
dependent on tide, weather, and
granting of authority for departure by
the Captain of the Port, New York.

(b) Effective period. This section is
effective annually from 8 a.m. on the
Wednesday before Memorial Day until 4
p.m. on the Wednesday following
Memorial Day.

(c) Regulations.

(1) The general regulations contained
in 33 CFR 165.23 apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U.S. Coast Guard vessel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

Dated: February 11, 1999.
R.E. Bennis,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 99-4590 Filed 2—23-99; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL—6303-9]

Massachusetts: Final Authorization of

State Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to grant
final authorization to the
Commonwealth of Massachusetts for
revisions to its hazardous waste
program under the Resource
Conservation and Recovery Act (RCRA).
Massachusetts’ program revisions
address two rules promulgated by the
Environmental Protection Agency: the
Toxicity Characteristics (TC) Rule of
March 29, 1990 (55 FR 11748) which
was promulgated under the authority of

the Hazardous and Solid Waste
Amendments (HSWA) to RCRA and
subsequent revisions to that rule which
are contained in HSWA Cluster I,
RCRA Cluster | and RCRA Cluster lll;
and the Universal Waste Rule (UWR) of
May 11, 1995 (60 FR 25492) which is
contained in RCRA Cluster V. The EPA
has reviewed The Commonwealth of
Massachusetts’ application and has
made a decision, subject to public
review and comment. The Agency finds
that the State’s hazardous waste
program revisions, except for a
provision which relates to the Toxicity
Rule and exempts intact Cathode Ray
Tubes (CRTs) from hazardous waste
regulation, satisfy all of the
requirements necessary to qualify for
final authorization. Thus, the EPA is
proposing to approve the authorization
of Massachusetts for the TC Rule for all
wastes other than CRTs, and disapprove
the rule as it applies to or gives the state
federally delegated authority over CRTs.
The EPA also is proposing to approve
the authorization of Massachusetts for
the UWR. The rationale and specific
provisions for which EPA is
recommending Massachusetts be
authorized are provided in Section B of
this notice. Massachusetts’ application
for program revision is available for
public review. EPA will respond to
public comments in a later final rule
based upon this proposal. EPA may not
provide further opportunity for
comment. Any parties interested in
commenting on this action should do so
at this time. The proposal approvals
(and partial disapproval) of
Massachusetts’ program revisions shall
become effective as specified when the
Regional Administrator’s final decisions
are published in the Federal Register.
DATES: Written comments must be
received by March 26, 1999.
ADDRESSES: Copies of the
Commonwealth of Massachusetts’
revision application and the materials
which EPA used in evaluating the
revision (the ““Administrative Record”)
are available for inspection and copying
during normal business hours at the
following addresses: Massachusetts
Department of Environmental Protection
Library, One Winter Street—2nd Floor,
Boston, MA 02108, business hours: 9:00
a.m. to 5:00 p.m., Telephone: (617) 292—
5802 and EPA Region | Library, One
Congress Street—11th Floor, Boston,
MA 02114-2023, business hours: 8:30
a.m. to 5:00 p.m., Telephone: (617) 918—
1990. Send written comments to Robin
Biscaia at the address below.

FOR FURTHER INFORMATION CONTACT:
Robin Biscaia, EPA Region I, One
Congress Street, Suite 1100 (CHW),

Boston, MA 02114-2023; Telephone:
(617) 918-1642.
SUPPLEMENTARY INFORMATION:

A. Background

States with final authorization under
Section 3006(b) of the RCRA, 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. As the
Federal hazardous waste program
changes, the States must revise their
programs and apply for authorization of
the revisions. Revisions to State
hazardous waste programs may be
necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
revise their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) Parts 124,
260 through 266, 268, 270, 273 and 279.

B. Massachusetts

The Commonwealth of Massachusetts
initially received Final Authorization on
January 24, 1985, effective February 7,
1985 (50 FR 3344) to implement its base
hazardous waste management program.
On January 8, 1998, Massachusetts
submitted a final program revision
application relating to the Satellite
Accumulation Rule, UWR and TC Rule
seeking authorization of its program
revision in accordance with 40 CFR
271.21. The EPA reviewed
Massachusetts’ application, and on
September 30, 1998 authorized
Massachusetts to implement the
Satellite Accumulation Rule as part of
its hazardous waste management
program, effective November 30, 1998
(63 FR 52180). In that notice, EPA noted
that it was deferring a decision on the
TC Rule and the UWR pending
resolution of an issue. The issue relates
to EPA’s concerns regarding the way in
which CRTs are presently regulated by
Massachusetts as a result of a recent
amendment to its hazardous waste
regulations. Although EPA and the State
have not agreed upon a mutually
satisfactory regulatory approach to
CRTs, the EPA is now proposing to
authorize the State for the UWR and for
the TC Rule except as it relates to CRTSs.

The TC Rule was promulgated on
March 29, 1990 (55 FR 11748) and
refines and expands EPA’s Extraction
Procedure (EP) Toxicity Characteristics
Rule promulgated on May 19, 1980 (49
FR 33084). On May 11, 1995 (60 FR
25492) EPA promulgated the UWR
which contains new streamlined
hazardous waste management
regulations governing the collection and
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management of certain widely generated
wastes (batteries, pesticides and
thermostats) known as universal wastes.
In addition, the regulation contains a
provision for a petition process through
which additional wastes can be added.

Upon initial review of Massachusetts’
regulations submitted in this revision
application regarding the TC Rule and
UWR on January 8, 1998 (see

TC Rule and UWR were equivalent to,
no less stringent than and consistent
with the Federal program. The reasons
for these determinations are set forth in

the EPA’s Administrative Record, which

is available for public review. However,
the State later proposed and adopted a
rule which amends the way in which it
regulates CRTs. See 310 CMR
30.104(21). For the reasons also set forth

equivalent to, and is less stringent than,
the Federal program.

The specific RCRA program revisions
for which EPA intends to authorize the
Commonwealth of Massachusetts are
listed in the table below. The Federal
requirements in the table are identified
by their checklist numbers and rule
descriptions. The following
abbreviations are used in defining

“Analogous State Authority” in the
table below), EPA had determined that
the State’s regulations analogous to the

in EPA’s Administrative Record and
summarized later below, the EPA has
determined that this provision is not

analogous state authority: MGL =
Massachusetts General Laws; CMR =
Code of Massachusetts Regulations.

Description of Federal requirement and checklist reference No.

Analogous State authority 1

Consolidated Checklist for the Toxicity Characteristic Revisions as of
June 30, 1994

(74) Toxicity Characteristic Revisions: 55 FR 11798, 3/29/90 as amend-
ed on 6/29/90 55 FR 26986;

(80) Hydrocarbon Recovery Operations: 55 FR 40834, 10/5/90 as
amended on 2/1/91, 56 FR 3978 as amended on 4/2/91, 56 FR
13406, optional rule (MA is not seeking authorization for this provi-
sion);

(84) Chlorofluoro Refrigerants: 56 FR 5910, 2/13/91, optional rule, (MA
is not seeking authorization for this provision);

(108) Toxicity Characteristics Revision; Technical Correction: 57 FR
30657, 7/10/92;

(117B) Toxicity Characteristic Revision: 57 FR 23062, 6/1/92, (correc-
tion not applicable; MA is not seeking authorization for this provision);

(119) Toxicity Characteristic Revision, TCLP: 57 FR 55114, 11/24/92,
optional rule (MA is not seeking authorization for this provision).

Universal Waste Rule Checklists 142 A-E

(142A) Universal Waste Rule: General Provisions, 60 FR 25492—
25551, 5/11/95;

(142B) Universal Waste Rule: Specific Provisions for Batteries, 60 FR
25492-25551, 5/11/95;

(142C) Universal Waste Rule: Specific Provisions for Pesticides, 60 FR
25492-25551, 5/11/95;

(142D) Universal Waste Rule: Specific Provisions for Thermostats, 60
FR 25492-25551, 5/11/95;

(143E) Universal Waste Rule: Petition Provisions to Add a New Univer-
sal Waste, 60 FR 25492 25492-25551, 5/11/95;

MGL c¢ 21C 8§84 and 6, enacted 11/9/79; 310 CMR 30.099(25) adopt-
ed 11/9/90, 30.104(13) adopted 10/17/97, 30.105 adopted 11/17/95,
30.125B adopted 11/9/90, 30.130 adopted 11/9/90, and 30.155B
adopted 11/9/90 and amended 10/17/97.

(The Massachusetts regulatory citations above are proposed for ap-
proval except as they relate to CRTs.)

MGL c 21C 884 and 6, enacted 11/9/79 and MGL c 21E §6, enacted
July 20, 1992; 310 CMR 30.010, 30.130, 30.143(2), 30.340(1),
30.351(2)(b)6 and 30.351(3), 30.353(2)(b)5 and 30.353(3),
30.392(8), 30.393(6), 30.501(2)(e), 30.601(2)(e), 30.801(14), and
30.1000 adopted on 10/17/97.

1The Commonwealth of Massachusetts’ provisions are from the Code of Massachusetts Regulations, 310 CMR 30.000, Hazardous Waste

Regulations, adopted October 17, 1997.

The specific State regulation for
which EPA intends not to authorize the
Commonwealth of Massachusetts falls
under 310 CMR 30.104, ‘“Wastes Not
Subject 310 CMR 30.000.” Specifically,
EPA is proposing to disapprove 310
CMR 30.104(21) which identifies intact
CRTs as a waste not subject to
Massachusetts’ hazardous waste
regulations. EPA is also proposing to
limit its approval of the State’s TC Rule
regulations to all wastes except CRTSs.

There are aspects of Massachusetts’
program which are more stringent or
broader in scope than the federal
program as noted below.

With regard to the TCLP test under
the TC Rule (40 CFR Part 261, Appendix
11, 8.2, 8.4 and 8.5), the quality
assurance/quality control procedures in
the State’s TCLP test are more stringent
than the analogous federal procedures
(310 CMR 30.155B(10)(b), (d) and (e)).

With regard to the UWR, under the
provisions of the State’s UWR program,
there are several differences related to
the way in which universal wastes are
regulated. First, as allowed by EPA’s
UWR (40 CFR part 273, Subpart G), the
State program includes additional waste
streams; i.e., mercury-containing
devices and mercury containing lamps
are included as universal wastes (310
CMR 30.1081). The inclusion of these
additional wastes, however, is viewed
as equivalent to the federal rule rather
than broader in scope (or less stringent)
as the federal rule allows a petition
process by which additional wastes may
be added. Massachusetts has adopted a
rulemaking process rather than a
petition process to include additional
wastes under its universal waste
program, a provision the EPA also
considers equivalent.

Another difference between the
federal and State UWR programs is the

state closure requirement (310 CMR
30.1033(4), 30.1043(5) and 30.1061).
The state includes a provision which
specifies that handlers who cease
operations shall comply with state
closure requirements at 310 CMR
30.689, which require removal of waste
and site decontamination. This
provision covers all of the State’s
universal wastes (including batteries).
Related to the coverage of batteries
under the UWR, Massachusetts, as
required by The Mercury-Containing
and Rechargeable Battery Management
Act of May 13, 1996 (*“The Battery
Act”), (Pub L. 104-142), has
implemented state requirements
governing the collection, storage and
transportation of batteries which are
identical to EPA’s UWR requirements.
There are differences from the federal
requirements regarding how
Massachusetts regulates batteries, but
the EPA has determined that they do not
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concern the “collection, storage or
transportation” of batteries, where the
State is required to be identical. For
example, the EPA has determined that
the State’s requirement regarding site
closure (described above) is not within
what is preempted by the Battery Act.
The differences, and the reasons why
the EPA has determined that there is no
preemption, are set forth in the EPA’s
Administrative Record, which is
available for public review.

For universal wastes other than
batteries, the State has adopted
requirements more stringent than the
federal program. For example, 310 CMR
30.1043(a) (b) requires large quantity
handlers of universal waste to notify the
State of their universal waste activity
even though they may have previously
provided notification for hazardous
waste activity; the federal requirement
does not require such re-notification.
Also, 310 CMR 30.1033(3) requires
small quantity generators to submit a
change of status request in anticipation
of accumulating 5,000 kg or more of
universal waste; there is no such federal
requirement. Also, Massachusetts
regulations do not allow transfer
facilities (except for batteries) as defined
in 40 CFR 273.6. Also, under the federal
UWR program, ampules removed from
thermostats are subject to the less
restrictive UWR management standards
unless they are leaking and exhibit a
characteristic of hazardous waste, in
which case they must be managed in
accordance with EPA’s hazardous waste
requirements (40 CFR Part 273,
§8273.13(c)(3) and 273.33(c)(3)).
Massachusetts requires that ampules,
once removed from thermostats be fully
regulated as a hazardous waste (310
CMR 30.1034(3)(b)(7)).

There are also aspects of
Massachusetts’ UWR program which are
considered broader in scope when
compared to the federal program, such
as the State provision which requires
dismantling/crushing operations of
small and large quantity generators who
recycle crushed fluorescent bulbs to
obtain a State recycling permit (310
CMR 30.1034(5)(c)(2) and 30.1044(5)).
There is no federal permitting
requirement for recycling activities per
se, although storage prior to recycling
could trigger the federal Part B permit
requirements of 40 CFR Part 264.

The State UWR program also has a
provision regarding the household
hazardous waste collection events in
which universal wastes may be
collected (310 CMR 30.392(8) and
30.393(6)). The regulation of this event
is a broader-in-scope provision as there
is no analogous federal component.
However, the EPA also has determined

that these State provisions (insofar as
they cover universal wastes) do not
result in the State program being non-
equivalent to the federal program under
RCRA or non-identical under The
Battery Act.

Cathode Ray Tubes (CRTSs)

As noted above, the EPA is proposing
to disapprove 310 CMR 30.104(21),
which excludes intact Cathode Ray
Tubes (CRTs) from all hazardous waste
regulation under the Massachusetts
RCRA program. Pursuant to 40 CFR
271.1(g), Massachusetts is required to
operate a state RCRA program that *‘at
all times [is] conducted in accordance
with the requirements of this subpart.”
As Massachusetts has adopted a
regulation which does not meet the
requirements of 40 CFR part 271,
subpart A, the EPA is proposing to
disapprove that regulation. In addition,
the EPA is proposing to limit its
approval of the State’s TC Rule to all
wastes other than CRTs. The TC Rule is
the rule which gives States regulatory
authority over “TC wastes” (i.e., wastes
which passed the earlier EP Toxicity
hazardous waste test but which now fail
the TC Rule’s TCLP test), such as many
CRTs. See 55 FR 11793 (March 29,
1990). By limiting its approval of the
Massachusetts TC rule to all wastes
other than CRTs, the EPA will make
clear that it is not granting
Massachusetts any federal regulatory
authority with respect to CRTs that are
“TC” wastes. By also disapproving the
State CRT regulation itself, the EPA will
make clear that the Massachusetts’
approach is not federally authorized for
any CRTs (whether they are considered
a ““TC” waste or a waste that was
hazardous even prior to the “TC” Rule).

The reasons for the proposed
disapprovals are that the Massachusetts
regulation is not equivalent to or as
stringent as the corresponding federal
requirements. That is, under 310 CMR
30.104(21), intact CRTs are not
considered a hazardous waste and are
not subject to any hazardous waste
requirements even if they fail the TCLP
test. CRTs which have become wastes
(e.g., by being discarded or by being sent
for recycling) and which fail the TCLP
test are federal hazardous wastes under
40 CFR part 261. Thus, the
Massachusetts regulation violates the
requirement of 40 CFR 271.9(a) that
“[t]he State program must control all the
hazardous wastes controlled under 40
CFR part 261. * * *” EPA’s further
legal analysis including responses to
arguments advanced by the State as to
how its regulation is “‘equivalent” are
set forth in the Administrative Record,
which is available for public review.

The EPA also has identified
environmental problems raised by the
Massachusetts regulation, which are
further discussed in the Administrative
Record. In particular, the EPA is
concerned that Massachusetts has
exempted intact CRTs from all
hazardous waste requirements whether
or not they are sent for recycling. EPA
approval of the Massachusetts
regulation could create loopholes,
eliminating any federal RCRA
enforcement authority regarding intact
CRTs, even if an entity engaged in
activities such as unauthorized
shipments to third world countries or
midnight dumping.

The effect of the proposed
disapprovals will be that full federal
RCRA requirements will remain in
effect in Massachusetts with respect to
CRTs (intact or otherwise) which are
hazardous wastes under the federal TC
Rule. The federal requirements will be
federally enforceable notwithstanding
the existence under State law of less
stringent State requirements. The
proposed disapproval is unfortunate in
that the EPA agrees that partial
deregulation of CRTs being sent for
bona-fide recycling may well be
appropriate under RCRA. The EPA
stands ready to consider partial
deregulation approaches in
Massachusetts such as a conditional
exemption of CRTs being sent for
recycling or inclusion of CRTs under the
State’s Universal Waste Rule. Given the
current choice of either full RCRA
regulation or total deregulation of intact
CRTs, however, disapproval of the
State’s approach is the EPA’s only legal
option.

Finally, the EPA has determined that
it may at this time limit its disapproval
to only the State CRT requirements and
nevertheless approve the Universal
Waste Rule and the rest of the TC Rule.
The State meets the federal
requirements with respect to wastes
other than CRTSs, and there are
significant environmental advantages in
updating the State’s program. In
particular, the State’s Universal Waste
Rule contains important measures
which will encourage the recycling of
other “TC” wastes such as fluorescent
bulbs. The EPA recognizes that
“[p]artial State programs are not
allowed for [State] programs operating
under RCRA final authorization.” 40
CFR 271.1(h). However, the EPA does
not interpret its regulation as ruling out
approvals of some parts of a State
program before others. At this time, the
EPA believes the best course of action
is to approve the parts of the
Massachusetts program not affected by
the CRT issue while continuing to work
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with the State to achieve a State
approach equivalent to federal
requirements with respect to CRTs.

Status of Federal Permits

EPA will suspend the further issuance
of RCRA and HSWA permits in the
Commonwealth of Massachusetts for
those provisions for which the State
receives final authorization on the
effective date of this authorization.

EPA will retain lead responsibility for
the issuance, administration, and
enforcement of HSWA provisions in the
Commonwealth of Massachusetts for
which the State has not received
authorization. In addition, EPA will
continue to administer and enforce any
RCRA and HSWA permits, or portions
of permits, it has issued in
Massachusetts until the State, after
receiving authorization for those
provisions, issues permits for these
facilities which are equivalent to the
federal permits, or until the State
incorporates the terms and conditions of
the federal permits into the State RCRA
permits in accordance with its
authorized program.

Massachusetts has not sought the
authority to operate the RCRA program
in any Indian country and is not
authorized by the Federal government to
operate the RCRA program in Indian
country.

Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes

any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that section 202
and 205 requirements do not apply to
today’s action because this rule does not
contain a Federal mandate that may
result in annual expenditures of $100
million or more for State, local, and/or
tribal governments in the aggregate, or
the private sector. Costs to State, local
or tribal governments and the private
sector already exist under the
Commonwealth of Massachusetts’
program (or with respect to regulation of
CRTs, under the federal program), and
today’s action does not impose any
additional obligations on regulated
entities. In fact, EPA’s approval of State
programs generally may reduce, not
increase, compliance costs for the
private sector. Further, as it applies to
the State, this action does not impose a
Federal intergovernmental mandate
because UMRA does not cover duties
arising from voluntary participation in a
federal program.

The requirements of section 203 of
UMRA also do not apply to today’s
action because this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. Although small
governments may be hazardous waste
generators, transporters, or own and/or
operate TSDFs, they are already subject
to the regulatory requirements under the
existing State laws that are being
authorized by EPA, and already are
subject to direct federal regulation of
CRTs, thus, they will not be subject to
any additional significant or unique
requirements by virtue of this action.

Certification Under the Regulatory
Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996),
when an agency is required to publish
a notice of rulemaking for any proposed
or final rule, it generally must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small

entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). This analysis is
unnecessary, however, if the agency’s
administrator (or her delegee) certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities.

The EPA has determined that this
action will not have a significant
economic impact on a substantial
number of small entities. Such small
entities which are hazardous waste
generators, transporters, or which own
and/or operate TSDFs are already
subject to the regulatory requirements
under the existing State laws that are
now being authorized by EPA (and to
the federal laws with respect to CRTSs).
The EPA’s action does not impose any
significant additional burdens on these
small entities. This is because EPA’s
authorization would simply result in an
administrative change, rather than a
change in the substantive requirements
imposed on these small entities.

Pursuant to the provision at 5 U.S.C.
605(b), the Agency hereby certifies that
this authorization will not have a
significant economic impact on a
substantial number of small entities.
This rule, therefore, does not require a
regulatory flexibility analysis.

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of Executive Order 12866.

Compliance With Executive Order
12875

Under Executive Order 12875, EPA
must follow certain procedures before
issuing a regulation that is not required
by statute and that creates a mandate
upon a State, local or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments, or EPA consults with
those governments. If EPA complies
with consulting, Executive Order 12875
requires EPA to provide to the Office of
Management and Budget a description
of the extent of EPA’s prior consultation
with representatives of affected State,
local and tribal governments, the nature
of their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of



9114 Federal Register/Vol.

64, No. 36/Wednesday, February 24, 1999/Proposed Rules

regulatory proposals containing
significant unfunded mandates.”

This rule does not create any mandate
on State, local or tribal governments
beyond those required by the RCRA and
Battery Act statutes. The State
administers its hazardous waste
program voluntarily, and any duties on
other State, local or tribal governmental
entities arise from that program, not
from today’s action. Accordingly, the
requirements of Executive Order 12875
do not apply to this rule.

Compliance With Executive Order
13045

Executive Order 13045, “‘Protection of
Children from Environmental Health
Risks and Safety Risks,” applies to any
rule that: (1) the Office of Management
and Budget determines is ‘‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is not an economically
significant rule as defined by E.O.
12866, and because it does not concern
environmental health or safety risks that
the EPA has reason to believe may have
a disproportionate effect on children.
Rather, this rule simply applies
previously established health and safety
requirements with respect to the
Massachusetts state RCRA program.

Compliance With Executive Order
13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies
with consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to

issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

This rule is not subject to E.O. 13084
because it does not significantly or
uniquely affect the communities of
Indian tribal governments.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed rule or a final
rule. This rule will not impose any
information requirements upon the
regulated community beyond what is
already required under Massachusetts or
federal law.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA"), Pub L. No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards covered by voluntary
consensus standards. Therefore, EPA
did not consider the use of any
voluntary consensus standards.

List of Subjects in 40 CFR Part 272

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Incorporation by
reference, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: February 2, 1999.
John P. DeVillars,
Regional Administrator, Region I.
[FR Doc. 99-3995 Filed 2—23-99; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 107, 171, 172, 173, 177,
178 and 180

[Docket No. RSPA-98-3684(HM—220)]
RIN 2137-AA92

Hazardous Materials: Requirements for
DOT Specification Cylinders;
Announcement of Public Working
Meetings

AGENCY: Research and Special Programs
Administration (RSPA) DOT.

ACTION: Proposed rule; notice of
meetings.

SUMMARY: RSPA wishes to advise the
interested public that a series of
meetings will be held to discuss
proposals contained in a notice of
proposed rulemaking (NPRM) to revise
the cylinder requirements contained in
the Hazardous Materials Regulations
(HRM). The NPRM was published in the
Federal Register of October 30, 1998,
under RSPA Docket No. 3684 (HM-220).

DATES: The dates for these meetings are
April 13, 14 and 15. The meetings will

be held from 9:00 a.m. to 4:00 p.m. but
may end earlier.

ADDRESSES: All meetings will be held in
Room 3200-3204 at the U.S. Department
of Transportation’s Nassif Building, 400
7th Street SW, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Cheryl Freeman, telephone number
(202) 366-4545, Office of Hazardous
Materials Technology, or Hattie
Mitchell, telephone number (202) 366—
8553, Office of Hazardous Materials
Standards, Research and Special
Programs Administration, U.S.
Department of Transportation,
Washington, DC 20590-0001.
SUPPLEMENTARY INFORMATION: On
October 30, 1998 (63 FR 58460), RSPA
published an NPRM in the Federal
Register under RSPA Docket No. 3684
(HM-220). RSPA proposes in the NPRM
to amend the HMR (49 CFR Parts 171—
180) to establish four new DOT cylinder
specifications and to revise the
requirements for maintenance,
requalification, and repair of all DOT
specification cylinders. In addition,
RSPA proposes to revise the
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requirements for approval of cylinder
requalifiers, independent inspection
agencies, and nondomestic chemical
analysis and tests; to revise the cylinder
requalification, maintenance and repair
requirements in Part 173 and to transfer
these requirements to new subpart C of
Part 180; and to revise the commodity
authorization requirements in Part 173.

RSPA held public meetings to discuss
the proposals on December 8, 1998 (63
FR 58460, October 30, 1998), and
January 28, 1999 (63 FR 72224,

December 31, 1998), in Washington, DC.

Because of the broad scope and
technical complexity of the proposals,
RSPA is holding three additional public
meetings to discuss certain proposals
contained in the NPRM. These meeting
will not be recorded.

The topics for discussion at the
meetings are as follows:

A. April 13, 1999:

1 Applicability and design criteria for
all metric-marked DOT specification
cylinders (§178.69).

2. Welded cylinder specification
(§178.81; DOT 4M).

B. April 14, 1999:

1. Seamless cylinder specifications
(88178.70-178.73; DOT 3M, 3FM,
3ALM).

C. April 15, 1999:

1. Requalification (Part 180, Subpart
C).
2. Pressure relief devices.

3. Commodity authorizations and
usage requirements (88 173.301—
173.304(b)).

The meetings’ agenda will be
available on the Internet at the website:
http://hazmat.dot.gov/
rulemake.htm#nprm at least two weeks
prior to the meetings.

Issued in Washington DC on February 18,
1999.
Alan I. Roberts,

Associate Administrator for Hazardous
Materials Safety.

[FR Doc. 99-4515 Filed 2-23-99; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 171, 177, 178, 180
[Docket No. RSPA-97-2718 (HM—225A)]
RIN 2137-AD07

Hazardous Materials: Safety Standards
for Preventing and Mitigating
Unintentional Releases During the
Unloading of Cargo Tank Motor
Vehicles in Liquefied Compressed Gas
Service

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Negotiated rulemaking
committee meeting; cancellation.

SUMMARY: This document announces
cancellation of a negotiated rulemaking
advisory committee meeting scheduled
for March 2—3, 1999. The meeting
would have dealt with
recommendations for alternative safety
standards for preventing and mitigating
unintentional releases of hazardous
materials during the unloading of cargo
tank motor vehicles in liquefied
compressed gas service. This document
is issued in accordance with the
provisions of the Federal Advisory
Committee Act. Scheduling of any
future committee meetings will be
announced in the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Jennifer Karim or Susan Gorsky, (202)
366—8553, Office of Hazardous Materials
Standards, Research and Special
Programs Administration, Department
of Transportation. Facilitator: Philip J.
Harter, The Mediation Consortium,
(202) 887-1033.

SUPPLEMENTARY INFORMATION: On
January 4, 1999 (64 FR 70), RSPA
published in the Federal Register a
document announcing the cancellation
of a January 6-7, 1999 meeting and the
addition of meetings on February 2—4,
1999 and March 2-3, 1999. However,
during the February 2—4, 1999 meeting,
the Committee agreed to cancel the
March 2-3, 1999 meeting to give RSPA
an opportunity to publish a notice of
proposed rulemaking (NPRM) and to
receive comments on the proposals. The
purpose of this document is to
announce the cancellation of the March
2-3, 1999 meeting.

This Committee has been established
to develop recommendations for
alternative safety standards for
preventing and mitigating unintentional
releases of hazardous materials during
the unloading of cargo tank motor
vehicles in liquefied compressed gas

service. Meeting summaries and other
relevant materials are placed in the
public docket and can be accessed
through (http://dms.dot.gov).

Issued in Washington, D.C., on February

19, 1999, under authority delegated in 49
CFR Part 1.

Edward T. Mazzullo,

Director, Office of Hazardous Materials
Standards, Research and Special Programs
Administration.

[FR Doc. 99-4518 Filed 2—-23-99; 8:45 am]

BILLING CODE 4910-60-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA-99-5114]
RIN 2127-AH31

Federal Motor Vehicle Safety

Standards: Light Vehicle Brake
Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Termination of rulemaking.

SUMMARY: This action terminates
rulemaking initiated by the agency’s
granting of a petition for rulemaking
submitted by the American Automobile
Manufacturers Association (AAMA)
concerning the Federal motor vehicle
safety standard on light vehicle brake
systems. The standard currently uses
data from the cold effectiveness tests to
establish performance levels for the ““hot
performance’ and *‘recovery
performance” test requirements. AAMA
requested use of a different procedure
for establishing these performance
levels, which would be based on three
new constant deceleration stops.

The agency has decided to terminate
this action because the procedures
AAMA requested would not assess the
effect of heat on light vehicle braking
systems any more accurately or
repeatably than the procedures
currently specified in the standard. In
addition, the procedures currently
specified in the standard are presently
harmonized with the procedures in the
counterpart standard established by the
United Nation’s Economic Commission
for Europe (ECE) for light vehicle brake
systems. Absent sufficient safety reason
to change the existing procedure, and
considering that such a change would
move NHTSA'’s standards away from
harmony with the ECE standards, the
agency has decided to terminate its
consideration of the requested change.
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FOR FURTHER INFORMATION CONTACT:

For technical issues: Mr. Samuel
Daniel, Jr., Safety Standards Engineer,
Office of Crash Avoidance Standards,
Vehicle Dynamics Division, 400
Seventh Street, SW, room 5307,
Washington, DC 20590; telephone (202)
366—2720; fax (202) 493-2739.

For legal issues: Mr. Walter Myers,
Attorney-Advisor, Office of the Chief
Counsel, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW, room 5219, Washington, DC
20590; telephone (202) 366—2992; fax
(202) 366-3820.

SUPPLEMENTARY INFORMATION:
A. Background
1. Regulatory History

On February 2, 1995, NHTSA
published in the Federal Register (60
FR 6411) a final rule establishing
Federal Motor Vehicle Safety Standard
No. 135, Passenger car brake systems.
This new standard replaced Standard
No. 105, Hydraulic and electric brake
systems, insofar as it applied to
passenger cars.

On September 30, 1997, the agency
published in the Federal Register (62
FR 51064) a final rule extending the
new standard to trucks, buses and
multipurpose passenger vehicles with a
gross vehicle weight rating (GVWR) of
3,500 kilograms (7,719 pounds) or less.
The name of the standard is now
Standard No. 135, Light vehicle brake
systems.

Standard No. 135 resulted from the
agency’s efforts to harmonize its
hydraulic brake standard with ECE
standards. The agency believed that the
new standard would promote the goal of
international harmonization while
remaining consistent with the statutory
mandate to ensure motor vehicle safety.

Among other requirements, the new
standard specifies a ‘‘cold effectiveness”
test which is intended to test the
vehicle’s ability to come to a quick,
controlled stop with all braking systems
functional, simulating emergency
stopping in real-world driving. In this
test, the vehicle is required to stop
within 70 meters from a speed of 100
km/h with a brake pedal force that does
not exceed 500 Newtons. Six “‘best-
effort” stops are performed for this test;
in at least one of the six stops, the
vehicle must meet the 70-meter
stopping distance requirement.

The standard also requires a ““hot
performance” and a *‘recovery
performance” test sequence. The
purpose of these tests is to ensure
adequate braking capability during and
after exposure to the high brake
temperatures caused by prolonged or

severe use. Examples of such severe use
include mountain descents and severe
stop-and-go driving. Heat affects the
performance of the foundation brake
system components, often resulting in
longer stopping distances.

The hot performance test specifies a
percentage limit on degradation from
the performance achieved in the cold
effectiveness test. This controls the
amount of reduction in performance
that a vehicle experiences when the
brakes are heated.

The recovery performance test places
both lower and upper limits on the
difference between the stopping
distance achieved after several normal
brake applications immediately
following the hot performance test and
the distance achieved in the cold
effectiveness test. The lower limit
controls the amount of degradation,
while the upper limit ensures that
brakes do not become too sensitive
when heated and “‘over-recover.”

As noted above, the stopping
performance for both the hot stop and
recovery performance tests is based on
the performance achieved in the cold
effectiveness test. The average pedal
force used during the cold effectiveness
test establishes the allowable average
pedal force (and thus the stringency) for
the hot performance test and the
recovery performance test. S7.14 of
Standard No. 135, Hot Performance,
requires a vehicle with heated brakes to
be capable of achieving at least 60
percent of the deceleration obtained
during the best cold effectiveness stop,
with an average pedal force that does
not exceed the average pedal force
recorded during that cold effectiveness
stop. S7.16, Recovery Performance,
requires the vehicle to be capable of
achieving between 70 percent and 150
percent of the deceleration obtained
during the best cold effectiveness stop,
with an average pedal force that does
not exceed the average pedal force used
during that cold effectiveness stop.

2. AAMA Petition

The AAMA submitted a petition for
rulemaking requesting that NHTSA
amend Standard No. 135 to add 3
constant deceleration stops at the
beginning of the thermal test sequence
to establish baseline performance for the
hot and recovery tests, rather than using
the results of the current cold
effectiveness test to establish such
baseline performance.

In its petition, AAMA noted that
General Motors (GM) had previously
requested an interpretation from the
agency concerning ‘‘the pedal force that
may or must be used during cold
effectiveness testing of ABS [antilock

brake systems] equipped vehicles for
purposes of establishing allowable pedal
force for thermal testing.” In its May 16,
1996 response, NHTSA stated:

We anticipate that test drivers will utilize
a variety of pedal forces during the six cold
effectiveness stops in an effort to achieve the
shortest possible stopping distance consistent
with the test procedures. The average pedal
force that resulted in the shortest stopping
distance of these six tests would be used to
ascertain compliance with the thermal and
recovery performance requirements under
S7.14 and S7.16. If, as you suggest, the
shortest distance can be achieved at more
than one average pedal force level (e.g., if the
ABS cycles at a variety of pedal forces below
500 Newtons, or the test driver is able to
modulate braking forces to avoid wheel lock
while matching the stopping performance of
the ABS system), the vehicle must be capable
of satisfying the thermal and recovery
performance requirements at all such average
pedal force levels.

In a subsequent meeting with the
agency, GM indicated that it believed it
is impractical for test drivers to
determine both the minimum
achievable stopping distance and the
minimum pedal force that can provide
that stopping distance within the six
stops prescribed for cold effectiveness
testing. It argued that this
“practicability”” problem is most acute
for vehicles fitted with ABS. GM stated
that the best resolution would be an
amendment to Standard No. 135 adding
constant deceleration stops at the
beginning of the thermal test sequence
in order to establish performance
requirements for the subsequent hot and
recovery tests.

B. Discussion

The concerns identified by GM
ultimately led AAMA to submit its
petition for rulemaking. AAMA’s
arguments and the agency’s responses
can be summarized as follows:

a. The requested amendments would
promote international harmonization by
more closely aligning Standard No. 135
with its European counterpart, ECE
Regulation R13—H. The European
approach is to use constant pedal force
applications to determine braking
performance, including cold
effectiveness capability. This contrasts
with the U.S. approach of using an
initial pedal force spike during cold
effectiveness tests in order to minimize
the response time of the system, thereby
minimizing stopping distance. These
requested amendments would reduce
that disparity.

NHTSA: The agency disagrees with
the AAMA statement. A review of R13—
H test procedures indicates that a
constant pedal force application is not
specified in European Type-O tests,
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which specify test procedures nearly
identical to the cold effectiveness test
procedures of Standard No. 135.
Although test drivers in Europe may use
different techniques than those in the
U.S., those techniques are within the
test parameters to achieve the best stop
with a pedal force of 500 Newtons or
less. Thus, they should not be
considered disparate. The agency
believes that all other hot and recovery
test procedures and performance
requirements in R13-H are sufficiently
harmonized with Standard No. 135.

In addition, the harmonization of
Standard No. 135 and ECE R13-H
would be adversely affected because the
ECE brake standard group, the Meeting
of Experts on Brakes and Running Gear
(GRRF), has shown no interest in
modifying R13-H to be consistent with
the AAMA proposal. A review of test
data generated by the GRRF during the
development and coordination of ECE
R13-H and FMVSS No. 135 indicated
that constant deceleration stop tests
similar to the tests proposed by AAMA
were difficult to execute. There was also
considerable disagreement among
European researchers on the appropriate
deceleration rate for the tests and the
number of test runs to require in the
regulation.

bl. AAMA: The requested amendment
would resolve a practicability problem
presented by the current test provisions
of Standard No. 135. The standard
currently bases hot and recovery
deceleration performance requirements
and pedal force constraints to the best
cold effectiveness stop. It is not possible
for test drivers to determine with
certainty that they have achieved both
the shortest possible stopping distance
and the minimum pedal force that will
provide the specified stopping distance
within the 6 cold effectiveness stops,
especially for vehicles equipped with
ABS.

NHTSA: The stopping distance
procedure specified in S6.5.3.2 requires
that the test vehicle be stopped in the
shortest distance achievable on all
stops. There is no requirement for the
test driver to use the minimum pedal
force to achieve the best stop.

The agency adheres to its previous
position that if the shortest stopping
distance can be achieved at more than
one average pedal force, the vehicle
must be capable of satisfying the hot
and recovery performance test
requirements at all such average pedal
force levels.

The agency conducted most of the
cold effectiveness tests during the
development of FMVSS No. 135 using a
constant 500 N pedal force. Recent
compliance tests indicate that, as

AAMA stated in its petition, the average
pedal force can vary considerably for
the six (6) cold effectiveness stopping
tests with small variations in stopping
distance. However, all tested vehicles
complied with the hot and recovery
performance requirements based on
cold effectiveness test results, as
follows:

Average pedal force Eitgt%%lgg
(Newtons) (Meters)
Vehicle A:
60
57
58
57
59
54
Vehicle B:
130 ... 65
297 ... 52
346 ... 52
316 ... 53
402 ... 51
372 52
Vehicle C:
197 o 51
424 ... 48
350 ... 46
330 ... 48
453 ... 47
361 e 47
Vehicle D:
301 e, 57
328 ... 51
376 ... 54
386 ... 54
A07 e 53
Vehicle E:
379 e, 53
234 ... 55
314 ... 52
340 i 52
368 i 50
Vehicle F
366 i 46
47
47
298 i 49
313 e, 50
280 e 48

Note: The agency does not have a reading
for the 6th stop on Vehicles D and E.)

b2. AAMA: The current language of
the standard almost guarantees that the
cold effectiveness deceleration and
pedal force combination results
obtained by a manufacturer will be
different from the results obtained by
NHTSA in an enforcement test of the
same vehicle model. This disparity will
be magnified in subsequent hot and
recovery results since the manufacturer
and NHTSA will be operating with
different pedal force constraints and
performance requirements.

NHTSA: The test procedures require
best effort on all runs (S6.5.3.2) with
only six (6) runs to achieve the shortest

stopping distance in the cold
effectiveness test. Thus, NHTSA
believes that there will be little variation
in the stopping techniques used by test
drivers. The degradation of the brake
system as a function of heat, as well as
the allowable pedal force value, is a key
factor in determining compliance with
the hot and recovery performance
requirements. As stated above, the
agency believes that the hot and
recovery performance should comply
with the requirements at any pedal force
that produces the shortest stopping
distance in the cold effectiveness test.
The cold effectiveness compliance test
data provided above indicate that there
can be considerable variation in the
average pedal force required to produce
similar stopping distances.
Nevertheless, the test results indicate
that all the vehicles tested complied
with the hot and recovery requirements
of the standard. Accordingly, NHTSA
believes that the testing problems
suggested by AAMA will not develop
into compliance issues unless the
vehicle’s brake performance is
substantially degraded by heating.

c. AAMA: The requested amendments
would not reduce the stringency of the
standard’s requirements and would
therefore have no adverse effect on
safety. If anything, the requested
amendments would increase the
stringency of the standard. For example,
AAMA members have conducted
Standard No. 135 testing using the
allowable pedal force of 500 Newtons.
This affords maximum flexibility for
using a pedal force of up to 500
Newtons in the hot and recovery tests.
Applying the full 500 Newton pedal
force during cold effectiveness tests
would be practical, objective, and
repeatable and would provide a well-
defined pedal force constraint for the
thermal tests. The one shortcoming of
such a force is that it fails to assure the
“apples-to-apples’” comparison
intended for the hot and recovery tests
since it allows artificially inflated pedal
forces to be used during the hot and
recovery stops. The requested
amendments would resolve this
problem, however. Further, the petition
does not seek any change to the relevant
performance requirements of the
standard, namely that hot brakes be
capable of achieving at least 60 percent
of cold deceleration capability and that
recovered brakes be capable of
achieving between 70 percent and 150
percent of cold deceleration capability.

NHTSA: The agency disagrees with
AAMA on this point. NHTSA believes
that the proposed procedure would
reduce the stringency and severity of the
hot and recovery performance tests. The
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constant deceleration rate proposed by
AAMA for the baseline tests (5.5 m/s2)
is lower than the current deceleration
rate (6.43 m/s2) the vehicle must achieve
in order to meet the 70-meter cold
effectiveness stopping distance
performance requirement. The average
minimum stopping distance for the cold
effectiveness stopping tests shown
above is about 50 meters. That results
from an average deceleration rate of
approximately 7.7 m/s2, or about 30
percent higher than the average
deceleration rate of AAMA'’s proposed
baseline tests. Thus, AAMA's proposal
to use a lower deceleration rate would
result in the allowance of a longer
stopping distance for the hot and
recovery performance tests.
Additionally, the agency has not used
the allowable 500 N pedal force in the
FMVSS No. 135 compliance tests
conducted to date, so the allowable
pedal forces for the hot and recovery
performance tests conducted to date are
not inflated.

d. AAMA: The adoption of baseline
stops at the beginning of the thermal
sequence would avoid the effects of
intervening tire and brake conditioning
inherent in the current procedure. As
currently written, high speed
effectiveness, stops with the engine off,
failed antilock, failed proportioning
valve, hydraulic circuit failure, and
parking brake tests, some under both
gross and lightly-loaded vehicle
conditions, are performed between the
cold effectiveness test and the thermal
tests. This sequence can confound the
comparison between the hot, cold, and
recovery tests. Adding the requested
baseline stops at the outset of the
thermal sequence would facilitate a
more direct comparison of cold versus
thermally affected braking capability.

NHTSA: The agency agrees that
baseline stopping runs at the beginning
of the thermal sequence would avoid
the effects of tire and brake conditioning
that occur between the cold
effectiveness testing and the thermal test
sequence. NHTSA believes, however,
that such effects are negligible when
compared to the total brake and tire
usage that occurs during conduct of the
entire Standard No. 135 test series. In
addition, the AAMA did not
demonstrate any performance or safety
benefits that would result from the
requested change in test sequence.
Accordingly, NHTSA sees no need to
amend the testing procedures of
Standard No. 135 to specify AAMA’s
proposed baseline testing for the
purpose of eliminating the effects of tire
wear or brake conditioning that might
occur during testing.

C. Agency Determination

The agency’s declination to amend
Standard No. 135 as suggested by
AAMA includes the fact that the test
procedures in Standard No. 135 and
ECE R13-H are now harmonized. The
AAMA proposals would move Standard
No. 135 away from harmonization with
its European counterpart. Absent
sufficient safety reasons to change the
existing test procedures in Standard No.
135, NHTSA finds no justification for
adopting the manufacturers’ request to
move NHTSA'’s standards away from
harmony with the European standards.

The agency believes that the testing
practicability problems asserted by
AAMA in its petition for rulemaking
will not result in vehicle
noncompliance. As determined by
NHTSA'’s compliance test results
discussed above, the considerable range
of pedal forces that result in similar
stopping distances in the cold
effectiveness testing has not resulted in
any noncompliances with the hot and
recovery requirements. Thus, NHTSA
believes that it is more appropriate to
compare hot and recovery brake
performance to peak cold effectiveness
performance than to compare non-peak
cold brake performance against the hot
and recovery performance. The agency
also believes that the amendments to
Standard No. 135 suggested by AAMA
would reduce the stringency and
severity of the hot and recovery
performance tests specified in the
standard, and thus would be
inconsistent with motor vehicle safety.

Finally, the proposed amendments
would add complexity to the
compliance test procedures in Standard
No. 135 without demonstrated safety or
testing benefits.

For the reasons stated above, the
agency terminates rulemaking initiated
by the petition for rulemaking submitted
by the AAMA.

Authority: 49 U.S.C. §§322, 30111, 30115,

30117, and 30166; delegation of authority at
49 CFR 1.50.

Issued on: February 18, 1999.
Ricardo Martinez,
Administrator.
[FR Doc. 99-4522 Filed 2-23-99; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA 99-5094]

Federal Motor Vehicle Safety
Standards

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Denial of petition for
rulemaking.

SUMMARY: The agency denies a petition
for rulemaking from Mr. Les Boyd
requesting that NHTSA initiate
rulemaking to consider requiring motor
vehicle manufacturers to equip new
vehicles with instrumentation sufficient
to alert nearby police whenever the
vehicles are being operated with an
unbelted occupant. Mr. Boyd suggested
that implementation of the requested
amendment would lead to increases in
the rate of safety belt use.

The agency is denying the petition for
the following reasons. First,
implementation of the requested
amendment would be costly since it
would necessitate the installation of seat
belt use sensors and a transmitter in
each vehicle. Second, the requested
amendment would have limited effect
on safety belt use rates in the majority
of states that have mandatory safety belt
use laws. These states permit officers to
stop a vehicle or issue a citation for an
occupant’s failure to use a safety belt
only if the officers also observe a
separate concurrent violation. Third,
even in those states whose mandatory
safety belt use laws permit officers to
enforce those laws without the necessity
of observing a separate concurrent
violation, the requested amendment
might not lead to increased safety belt
use. In order for officers to readily
identify the vehicle emitting the signal,
the instrumentation would have to
identify such things as the make, model,
model year and perhaps even color and
vehicle identification number of that
vehicle. The transmission of such
information would raise privacy
concerns.

FOR FURTHER INFORMATION CONTACT: Mr.
Clarke Harper, Office of
Crashworthiness Standards, NRM-11,
National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590. Telephone
(202) 366-4916.

SUPPLEMENTARY INFORMATION: On
February 5, 1998, Mr. Les Boyd
submitted a petition for rulemaking
requesting that NHTSA consider
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requiring motor vehicle manufacturers
to equip new vehicles with
instrumentation sufficient to alert
nearby police whenever the vehicles are
being operated while one or more
occupants are unbelted. Mr. Boyd
argued that automobile crashes are
increasing and that more effort must be
made to insure that “‘all occupants are
wearing seat belts and/or wiring
harness.” The petitioner did not provide
any data or other information relating to
the cost of such devices, their
effectiveness or the feasibility of such a
system.

NHTSA agrees that the failure of
many vehicle occupants to use safety
belts is a significant concern. The
agency has expended considerable effort
and resources to improve the rate of
safety belt use in the United States.
NHTSA has prepared and distributed
numerous legislative fact sheets,
position papers, success stories, model
laws for both seat belts and child
passenger safety, and other materials on
the benefits of mandatory seat belt and
child passenger safety laws. Agency
employees have testified, when invited
by the state, at state legislative hearings
for states when they were in the process
of enacting the belt use laws. More
recently, NHTSA employees have
testified in support of attempts within
various states to change secondary
enforcement laws, under which police
officers must observe a separate and
distinct violation before stopping a
vehicle where occupants are not using
belts, to primary enforcement laws.
Primary enforcement laws allow police
officers to make stops and issue
citations on the basis of observing only
a seat belt violation. NHTSA has also
established Cooperative Agreements
with numerous states to demonstrate
that publicized enforcement of a
mandatory seat belt law can increase
seat belt use in the state and formed
formal partnerships with many national
organizations for the purpose of
mobilizing their membership to promote
traffic safety in general, and seat belt
and child safety seat use in particular.
The agency has produced brochures,
posters, videos, print ads, bill boards,
public service announcements, and a
host of other media resource materials
to educate the public on the safety
benefits of seat belts. Other activities
pursued by the agency to improve belt
use include programs to improve the
training of law enforcement officers, the
use of child safety seat checkpoints and
other measures designed to improve belt
use and enforcement of mandatory belt
use laws.

Even though the benefits of increased
safety belt use would be considerable,

the agency believes that requiring all
vehicles to be equipped with a
transmitter would, under present
conditions, be unlikely to improve
enforcement of mandatory safety belt
laws in the majority of jurisdictions.
Mandatory safety belt use laws are now
in effect in 49 states, the District of
Columbia, Puerto Rico and the Virgin
Islands. Of these, 35 states and the
District of Columbia have secondary
laws. Equipping vehicles with a device
which alerted police officers to a safety
belt violation would be of little use in
these jurisdictions. The officers would
be prohibited from taking any action
unless they observed a separate and
distinct violation at the same time.
Under those conditions, the agency
believes that it is extremely unlikely
that state and local governments would
invest in the police car equipment
necessary to implement the scheme
suggested by the petitioner.

Even in those jurisdictions with
primary enforcement laws, the
requested amendment might not lead to
increased safety belt use. In order for the
transmitting device to work successfully
in areas where there are large
concentrations of vehicles, the device
would have to do more than simply
alert police officers that a safety belt
violation was occurring in the vicinity.
In order to allow identification of the
vehicle in which an operator or
occupant was not wearing a belt, the
transmitting device would have to
transmit sufficient specific information
about the vehicle to enable police to
distinguish it from other vehicles. These
identifying data would, at the very least,
have to include information regarding
the color, manufacturer and
configuration of the transmitting
vehicle. The agency believes that the
presence of such a device, particularly
if it were to transmit such information
constantly as a result of a malfunction
or other circumstance, would raise
potentially troublesome privacy
concerns.

The agency notes that it issued a final
rule in February 1972 (37 FR 3911)
modifying Standard No. 208, Occupant
Crash Protection, to provide
manufacturers choosing not to install
passive (i.e., automatic) restraints with
the option to equip vehicles with a seat
belt interlock device. The interlock
prevented drivers from starting their car
unless all front seat occupants of the
vehicle had fastened their safety belts.
Although the interlock device had a
more direct impact on the operation of
the vehicle than the device suggested by
the petitioner, public reaction against
this measure was strong. The interlock
device option was subsequently

rescinded after Congress directed the
agency to eliminate it. While the device
suggested by the petitioner would not
directly affect the operation of the
vehicle as the interlock device did,
NHTSA believes that a device having
the capability to transmit the location of
a vehicle to governmental entities any
time a seat belt was not fastened would
arouse similar public concerns.

The agency observes that installation
and successful use of such a device
would require installation of additional
equipment beyond that which the
petitioner may have envisioned. The
transmitting device would have to be
coupled with belt use sensors at all
seating positions. The belt use sensors,
in order to be effective, would have to
have features that would make it
difficult to circumvent the system as in
the instance in which an occupant
would sit on a fastened belt instead of
wearing it. The transmitting device
would similarly have to be designed so
that it could not be readily disabled and
would have to work reliably and
without emitting false signals. Police
vehicles would need to have a reliable
receiving device equipped with a
display or other means to provide
specific identifying information about
the vehicle emitting the signal. The cost
of this additional equipment, when
added to that of the transmitter, would
be considerable.

For the reasons stated above, NHTSA
concludes that it is unlikely that a
rulemaking proceeding to require the
transmitter suggested by the petitioner
would result in the issuance of a rule
requiring such a device. Accordingly,
the petition is denied.

Authority: 49 U.S.C. 30162; delegation of
authority at 49 CFR 1.50 and 501.8.

Issued on February 5, 1999.

Stephen P. Kratzke,

Acting Associate Administrator for Safety
Performance Standards.

[FR Doc. 99-4582 Filed 2—23-99; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants

AGENCY: Fish and Wildlife Services,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Fish and Wildlife Service
(Service) provides notice that the public
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comment period on the proposed list or
the Pecos pupfish (Cyprinodon
pecosensis) as an endangered species is
reopened. The Service, in cooperation
with the New Mexico Department of
Game and Fish, New Mexico Divison of
State Parks, Texas Parks and Wildlife
Department, and Bureau of Land
Management, has formulated a
Conservation Agreement that may
provide significant new information
concerning the threats to the survival of
the species. The comment period was
reopened from December 28, 1998, to
January 27, 1999, to allow all interested
parties to submit comments on the
proposal and the draft Conservation
Agreement. Comments were received on
the last day of the public comment
period from the Office of the Lieutenant
Governor of New Mexico that would
add a signatory entity to the agreement,
the New Mexico Department of
Agriculture. Reopening the public
comment period will allow sufficient
time for all entities involved with the
Conservation Agreement to sign the
document.

DATES: The comment period for this
proposal and the Conversation
Agreement will be reopened February
24, 1999 and will close on March 26,
1999.

ADDRESSES: Written comments and
materials should be sent to the Field
Supervisor. New Mexico Ecological
Services Field Office, 2105 Osuna NE,

Albuquerque, New Mexico 87113.
Comments and materials received will
be available for public inspection during
normal business hours, by appointment,
at the above address.

FOR FURTHER INFORMATION CONTACT:
Jennifer Fowler-Propst, Field
Supervisor, New Mexico Ecological
Services Field Office, at the above
address (505) 346-2525.
SUPPLEMENTARY INFORMATION:

Background

The Pecos pupfish was proposed for
listing as an endangered species on
January 30, 1998 (63 FR 4608). A public
hearing on the proposal was held in
Carlisbad, New Mexico on April 9,
1998. During the extended public
comment period (January 30 to
November 20, 1998) we contacted state
and Federal land and resource
management agencies in New Mexico
and Texas to determine if adequate
protections could be implemented
through a Conservation Agreement. The
Conservation Agreement was made
available for public review from
December 28, 1998, to January 27, 1999.
This comment period did not allow
sufficient time for the signatory entities
to fully execute the document.

The Conservation Agreement sets
forth the commitments of state and
Federal agencies to control nonnative
competing species and to protect and
manage the Pecos pupfish and its

habitat to ensure its survival and
promote its conservation. The
Agreement addresses the significant
threats to the species arising from its
small, isolated populations and from the
potential for hybridization with the
sheepshead minnow (Cyprinodon
variegatus). The signatory agencies to
the Agreement have made commitments
protect known extant populations of
pure Pecos pupfish, expand the
distribution of the species within its
native range by establishing new
population, and to prohibit the use of
sheepshead minnow through revision of
baitfish regulations in New Mexico and
Texas. If these commitments are
adequate in removing the identified
threats to the Pecos pupfish, listing of
the species may not be required.

Author

The primary author of this document
is Jennifer Fowler-Propst, New Mexico
Ecological Services Field Office (see
ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act (16 U.S.C. 1532
et seq.).

Dated: February 18, 1999.

Nancy M. Kaufman,

Regional Director, Fish and Wildlife Service.
[FR Doc. 99-4512 Filed 2—23-99; 8:45 am]
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. LS-98-010]

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension of a currently approved
information collection used to compile
and generate the Federally Inspected
Estimated Daily Slaughter Report for the
Livestock and Grain Market News
Program.

DATES: Comments must be submitted on
or before April 26, 1999.

ADDRESSES: Jimmy A. Beard; Assistant
to the Chief; Livestock and Grain Market
News Branch, Livestock and Seed
Program, AMS-USDA, Room 2619
South Building, P.O. Box 96456,
Washington, D.C. 20090.

FOR FURTHER INFORMATION CONTACT:
Jimmy A. Beard, (202) 720-1050.
SUPPLEMENTARY INFORMATION:

Title: Plan for Estimating Daily
Livestock Slaughter Under Federal
Inspection.

OMB Number: 0581-0050.

Expiration Date of Approval: 05-31—
99.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Agricultural Marketing
Act of 1946 (7 U.S.C. 1621, et seq)
directs and authorizes the collection
and dissemination of marketing
information including adequate outlook
information, on a market area basis, for

the purpose of anticipating and meeting
consumer requirements aiding in the
maintenance of farm income and to
bring about a balance between
production and utilization.

Under this market news program,
USDA issues a market news report
estimating daily livestock slaughter
under federal inspection. This report is
compiled on a voluntary basis, in
cooperation with the livestock and meat
industry. The information provided by
respondents initiates market news
reporting, which must be timely,
accurate, unbiased, and continuous if it
is to be useful to the industry. The daily
livestock slaughter estimates are
provided at the request of industry and
are used to make production and
marketing decisions.

The Daily Estimated Livestock
Slaughter Under Federal Inspection
Report is used by a wide range of
industry contacts, including packers,
processors, producers, brokers, and
retailers of meat and meat products. The
livestock and meat industry requested
that USDA issue slaughter estimates
(daily and weekly), by species, for
cattle, calves, hogs, and sheep in order
to assist them in making immediate
production and marketing decisions and
as a guide to the volume of meat in the
marketing channel. The information
requested from respondents includes
their estimation of the current day’s
slaughter at their plant(s) and the actual
slaughter for the previous day.

The industry uses the slaughter
information for assistance in making
marketing and production decisions.
Also, since the Government is a large
purchaser of meat, the reporting and use
of this data is helpful.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated at .011 hours per response.

Respondents: Business or other for-
profit, individuals or households, farms,
Federal Government.

Estimated Number of Respondents:
82.

Estimated Number of Responses per
Respondent: 820.

Estimated Total Annual Burden on
Respondents: 740 hours.

Comments are invited on: (1) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the

agency’s estimate of the burden of the
proposed collection of information,
including the methodology and
assumptions used; (3) ways to enhance
quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments may be sent to: Jimmy A.
Beard, Assistant to the Chief, Livestock
and Grain Market News Branch,
Livestock and Seed Program, AMS—
USDA, Room 2619 South Building, P.O.
Box 96456, Washington, D.C. 20090—
6456.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record,
and will be made available at the
address above, during regular business
hours.

Dated: February 17, 1999.
John E. Van Dyke,

Acting Deputy Administrator, Livestock and
Seed Program.

[FR Doc. 99-4542 Filed 2—-23-99; 8:45 am]
BILLING CODE 3410-02-D

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

[Docket No. LS-98-011]

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension of a currently approved
information collection used to compile
and generate grain related reports for the
livestock and grain market news
program.

DATES: Comments must be submitted on
or before April 26, 1999.
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ADDRESSES: Contact Jimmy A. Beard;
Assistant to the Chief; Livestock and
Grain Market News Branch, Livestock
and Seed Program, AMS-USDA, Room
2619, South Building, P.O. Box 96456,
Washington, D.C. 20090-6456.

FOR FURTHER INFORMATION CONTACT:
Jimmy A. Beard, (202) 720-1050.
SUPPLEMENTARY INFORMATION: Title:
Grain Market News Reports and
Molasses Market News Reports.

OMB Number: 0581-0005.

Expiration Date of Approval: 5-31—
99.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Agricultural Marketing
Act of 1946 (7 U.S.C. 1621 et seq.)
directs and authorizes the collection
and dissemination of marketing
information including adequate outlook
information, on a market area basis, for
the purpose of anticipating and meeting
consumer requirements aiding in the
maintenance of farm income and to
bring about a balance between
production and utilization.

Under this program, USDA issues
market news reports on grain and
molasses. These reports are compiled,
on a voluntary basis, in cooperation
with the grain and feed industry. Market
news reporting must be timely, accurate,
unbiased and continuous if it is to be
useful to producers, processors, and the
trade in general. Industry traders can
use market news information to make
marketing decisions on when and where
to buy and sell. For example, a producer
could compare prices being paid at
local, terminal, or export elevators to
determine which location will provide
the best return. Some traders might
choose to chart prices over a period of
time in order to determine the most
advantageous day of the week to buy or
sell, or to determine the most favorable
season. In addition, the reports are used
by other Government agencies to
evaluate market conditions and
calculate price levels used for their
programs. Economists at most major
agricultural colleges and universities
use the grain and feed market news
reports to make short and long-term
market projections. Also, since the
Government is a large purchaser of grain
and related products, the reporting and
use of this data is helpful.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .014 hours per
response.

Respondents: Business or other for
profit, individuals or households, farms,
Federal Government.

Estimated Number of Respondents:
200.

Estimated Number of Responses per
Respondent: 52.

Estimated Total Annual Burden on
Respondents: 368 hours.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the methodology and
assumptions used; (3) ways to enhance
quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments may be sent to: Jimmy A.
Beard, Assistant to the Chief, Livestock
and Grain Market News Branch,
Livestock and Seed Program, AMS—
USDA, Room 2619, South Building, P.O.
Box 96456, Washington, D.C. 20090—
6456.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record,
and will be made available at the
address above during regular business
hours.

Dated: February 17, 1999.
John E. Van Dyke,

Acting Deputy Administrator, Livestock and
Seed Program.

[FR Doc. 99-4543 Filed 2-23-99; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[No. LS-99-02]

Beef Promotion and Research:
Certification and Nomination for the
Cattlemen’s Beef Promotion and
Research Board

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: Notice is hereby given that
the Department of Agriculture’s (USDA)
Agricultural Marketing Service (AMS) is
accepting applications from State cattle
producer organizations or associations
and general farm organizations, as well
as beef importers, who desire to be
certified to nominate producers or
importers for appointment to vacant
positions on the Cattlemen’s Beef

Promotion and Research Board (Board).
Organizations which have not
previously been certified that are
interested in submitting nominations
must complete and submit an official
application form to AMS. Previously
certified organizations do not need to
reapply. Notice is also given that
vacancies will occur on the Board and
that during a period to be established,
nominations will be accepted from
eligible organizations and individual
importers.

DATES: Applications for certification
must be received by close of business
March 26, 1999.

ADDRESSES: Certification forms as well
as copies of the certification and
nomination procedures may be
requested from Ralph L. Tapp, Chief;
Marketing Programs Branch, LS, AMS,
USDA,; STOP 0251; 1400 Independence
Avenue, SW.; Washington, D.C. 20250—
0251.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, Chief, Marketing
Programs Branch on 202/720-1115.
SUPPLEMENTARY INFORMATION: The Beef
Promotion and Research Act of 1985
(Act)(7 U.S.C. 2901 et seq.), enacted
December 23, 1985, authorizes the
implementation of a Beef Promotion and
Research Order (Order). The Order, as
published in the July 18, 1986, Federal
Register (51 FR 26132), provides for the
establishment of a Board. The current
Board consists of 104 cattle producers
and 7 importers appointed by the
Secretary. Due to reapportionment, the
2000 Board will consist of 103
producers and 7 importers. The duties
and responsibilities of the Board are
specified in the Order.

The Act and the Order provide that
the Secretary shall either certify or
otherwise determine the eligibility of
State or importer organizations or
associations to nominate members to the
Board to ensure that nominees represent
the interests of cattle producers and
importers. Nominations for importer
representatives may also be made by
individuals who import cattle, beef, or
beef products. Persons who are
individual importers do not need to be
certified as eligible to submit
nominations. When individual
importers submit nominations, they
must establish to the satisfaction of the
Secretary that they are in fact importers
of cattle, beef, or beef products,
pursuant to 8 1260.143(b)(2) of the
Order [7 CFR 1260.143(b)(2)]. Individual
importers are encouraged to contact
AMS at the above address to obtain
further information concerning the
nomination process, including the
beginning and ending dates of the
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established nomination period and
required nomination forms and
background information sheets.
Certification and nomination
procedures were promulgated in the
final rule, published in the April 4,
1986, Federal Register (51 FR 11557)
and currently appear at 7 CFR
§1260.500 through § 1260.640.
Organizations which have previously
been certified to nominate members to
the Board do not need to reapply for
certification to nominate producers and
importers for the existing vacancies.

The Act and the Order provide that
the members of the Board shall serve for
terms of 3 years. The Order also requires
USDA to announce when a Board
vacancy does or will exist. The
following States have one or more
members whose terms will expire in
early 2000:

Number of

State or unit vacancies

Alabama .......cccccocvveeviiie e,
Arkansas .....
California .....
Colorado
Florida .....
Idaho ....

lllinois ......
Kansas ....
Kentucky .....
Minnesota ...
Missouri
Montana ......

Nebraska ....

New York .......
North Dakota
Oklahoma
Pennsylvania
South Dakota .....
Texas
Virginia ........
Wisconsin
Importer Unit .........cccoooviviiennnn.

ARRURPRRPNRPRRPONRRERNWRRRRRRR

Since there are no anticipated
vacancies on the Board for the
remaining States’ positions, or for the
positions of the Northeast, Northwest,
and Mid-Atlantic units, nominations
will not be solicited from certified
organizations or associations in those
States or units.

Uncertified eligible producer
organizations in all States that are
interested in being certified as eligible
to nominate cattle producers for
appointment to the listed producer
positions, must complete and submit an
official **Application for Certification of
Organization or Association,” which
must be received by close of business
March 26, 1999. Uncertified eligible
importer organizations that are
interested in being certified as eligible
to nominate importers for appointment
to the listed importer positions must

apply by the same date. Importers
should not use the application form but
should provide the requested
information by letter as provided for in
7 CFR 1260.540(b). Applications from
States or units without vacant positions
on the Board and other applications not
received within the 30-day period after
publication of this Notice in the Federal
Register will be considered for
eligibility to nominate producers or
importers for subsequent vacancies on
the Board.

Only those organizations or
associations which meet the criteria for
certification of eligibility promulgated at
7 CFR 1260.530 are eligible for
certification. Those criteria are:

(a) For State organizations or
associations:

(1) Total paid membership must be
comprised of at least a majority of cattle
producers or represent at least a
majority of cattle producers in a State or
unit,

(2) Membership must represent a
substantial number of producers who
produce a substantial number of cattle
in such State or unit,

(3) There must be a history of stability
and permanency, and

(4) There must be a primary or
overriding purpose of promoting the
economic welfare of cattle producers.

(b) For organizations or associations
representing importers, the
determination by the Secretary as to the
eligibility of importer organizations or
associations to nominate members to the
Board shall be based on applications
containing the following information:

(1) The number and type of members
represented (i.e., beef or cattle
importers, etc.),

(2) Annual import volume in pounds
of beef and beef products and/or the
number of head of cattle,

(3) The stability and permanency of
the importer organization or association,

(4) The number of years in existence,
and

(5) The names of the countries of
origin for cattle, beef, or beef products
imported.

All certified organizations and
associations, including those which
were previously certified in the States or
units having vacant positions on the
Board, will be notified simultaneously
in writing of the beginning and ending
dates of the established nomination
period and will be provided with
required nomination forms and
background information sheets.

The names of qualified nominees
received by the established due date
will be submitted to the Secretary of
Agriculture for consideration as
appointees to the Board.

The information collection
requirements referenced in this notice
have been previously approved by the
Office of Management and Budget
(OMB) under the provisions of 44
U.S.C., Chapter 35 and have been
assigned OMB No. 0581-0093, except
Board member nominee information
sheets are assigned OMB No. 0505—
0001.

Authority: 7 U.S.C. 2901 et seq.
Dated: February 17, 1999.
Barry L. Carpenter,

Deputy Administrator, Livestock and Seed
Program.

[FR Doc. 99-4541 Filed 2—23-99; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Forest Service

Lake Tahoe Basin Federal Advisory
Committee; Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Lake Tahoe Basin Federal
Advisory Committee will hold a
meeting on February 26, 1999, in North
Lake Tahoe, California. This Committee,
established by the Secretary of
Agriculture on December 15, 1998, (64
FR 2876) is chartered to provide advice
to the Secretary on implementing the
terms of the Federal Interagency
Partnership on the Lake Tahoe Region
and other matters raised by the
Secretary.

DATES: The meeting will be held
February 26, 1999, beginning at 9:00
a.m. and ending at 4:00 p.m.
ADDRESSES: The meeting will be held at
the North Tahoe Conference Center,
8318 North Lake Boulevard, Kings
Beach, California.

FOR FURTHER INFORMATION CONTACT:
Juan Palma or Sherry Hazelhurst, Lake
Tahoe Basin Management Unit, Forest
Service, 870 Emerald Bay Road Suite 1,
South Lake Tahoe, CA 96150, (530)
573-2642.

SUPPLEMENTARY INFORMATION: The
committee will meet jointly with the
Tahoe Regional Executives and Lake
Tahoe Basin Executives Committees.
Items to be covered on the agenda
include: (1) Overview of the
Environmental Improvement Program
(EIP); (2) Review Draft Presidential
Commitments Update; (3) Federal
Budget Requests; (4) Agency Briefings;
(5) Further Refine Role of Committee;
(6) Expectations of Committee Members;
(7) Recommend a Committee Chair; (8)
Schedule Future Meetings; and (9) Open
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Public Comment. All Lake Tahoe Basin
Federal Advisory Committee meetings
are open to the public. Interested
citizens are encouraged to attend. Issues
may be brought to the attention of the
Committee during the open public
comment period at the meeting or by
filing written statements with the
secretary for the Committee before or
after the meeting. Please refer any
written comments to the Lake Tahoe
Basin Management Unit at the contact
address stated above.

Dated: February 17, 1999.
Roberta A. Moltzen,
Acting Regional Forester, R-5.
[FR Doc. 99-4508 Filed 2—23-99; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service
Tonto National Forest

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and agenda for a forthcoming
open house meeting on the proposed
Forest Service withdrawal application
for the protection of the Diamond Rim
Recreational Mineral Collection Area.
The proposed withdrawal area is
located in the vicinity of Diamond Point
Summer Homes and Diamond Point
Lookout Tower on the Payson District of
the Tonto National Forest. This public
meeting will provide the opportunity for
public involvement in this proposed
action as required by regulation. All
comments will be considered when a
final determination is made on whether
this land should be withdrawn.

DATES: The meeting will be held on
March 30, 1999, from 5:00 p.m. to 8:00
p.m.

ADDRESSES: The meeting will be held at
the Payson Town Council Chambers,
303 North Beeline Highway, Payson,
Arizona 85541.

All comments should be sent to the

Tonto National Forest, Payson Ranger
District, 1009 E. Highway 260, Payson,
Arizona 85541, Attention Esther
Morgan, by April 30, 1999.
FOR FURTHER INFORMATION CONTACT:
Esther Morgan, Payson Ranger District,
(520) 474-7900.

Dated: February 18, 1999.

Charles R. Bazan,

Forest Supervisor.

[FR Doc. 99-4507 Filed 2—23-99; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Changes to
Section IV of the Field Office Technical
Guide (FOTG) of the Natural Resources
Conservation Service in Oklahoma

AGENCY: Natural Resources
Conservation Service (NRCS) in
Oklahoma, U.S. Department of
Agriculture.

ACTION: Notice of availability of a
proposed change in Section IV of the
FOTG of the NRCS in Oklahoma for
review and comment.

SUMMARY: It is the intention of NRCS in
Oklahoma to issue a revised
conservation practice standard in
Section IV of the FOTG. The revised
standard is Conservation Crop Rotation
(Code 328). This practice may be used
in conservation systems that treat highly
erodible land.

DATES: Comments will be received on or
before March 26, 1999.

FOR FURTHER INFORMATION CONTACT:
Inquire in writing to Keith Vaughan,
State Resource Conservationist, Natural
Resources Conservation Service (NRCS),
100 USDA, Suite 206 Stillwater, OK
74074-2655. Copies of this standard
will be made available upon written
request. You may submit electronic
requests and comments to
Keith.Vaughan@ok.usda.gov

FOR FURTHER INFORMATION CONTACT:
Keith Vaughan, 405-742-1240.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
states that revisions made after
enactment of the law, to NRCS state
technical guides used to carry out
highly erodible land and wetland
provisions of the law, shall be made
available for public review and
comment. For the next 30 days, the
NRCS in Oklahoma will receive
comments relative to the proposed
change. Following that period, a
determination will be made by the
NRCS in Oklahoma regarding
disposition of those comments and a
final determination of change will be
made.

Dated: February 08, 1999.
Ronnie L. Clark,
State Conservationist Stillwater, Oklahoma.
[FR Doc. 99-4492 Filed 2—-23-99; 8:45 am]
BILLING CODE 3410-16-P

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Meeting

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

ACTION: Notice of meeting.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (Access Board) has scheduled its
regular business meetings to take place
in Washington, D.C. on Tuesday and
Wednesday, March 9-10, 1999, at the
times and location noted below.

DATES: The schedule of events is as
follows:

Tuesday, March 9, 1999

1:30 p.m.—4:00 p.m. Technical
Programs Committee.

4:00 p.m.—5:30 p.m. Planning and
Budget Committee.

Wednesday, March 10, 1999

9:00 a.m.—11:00 a.m. Ad Hoc
Committee on Electronic and
Information Technology (Closed
Meeting).

11:00 a.m.—Noon Committee of the
Whole Meeting on Acoustics (Closed
Meeting).

1:30 p.m.—3:30 p.m. Board Meeting.

ADDRESS: The meetings will be held at:
Marriott at Metro Center, 775 12th
Street, NW., Washington, D.C.

FOR FURTHER INFORMATION CONTACT: For
further information regarding the
meetings, please contact Lawrence W.
Roffee, Executive Director, (202) 272—
5434, ext. 14 (voice) and (202) 272-5449
(TTY).

SUPPLEMENTARY INFORMATION: At the
Board meeting, the Access Board will
consider the following agenda items.

Open Meeting

« Executive Director’s Report.

« Approval of the Minutes of the
January 13, 1999, Board Meeting.

¢ Planning and Budget Committee
Report—Agency Goals, Fiscal Years
1999 and 2000 Status.

¢ Technical Programs Committee
Report—Status Report on Projects.

e Advisory Committee Reports—
Passenger Vessels, Electronic and
Information Technology, and Outdoor
Developed Areas.

« Election of Officers.

¢ Other Business—Speaker on
Exterior Accessible Surfaces Research
Project Speaker—Peter Axelson,
Director of Research and Development,
Beneficial Designs, Inc.
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Closed Meeting

« Committee of the Whole Report—
Acoustics.

¢ Rulemaking Report—ADA/ABA
Guidelines, Proposed Rule.

All meetings are accessible to persons
with disabilities. Sign language
interpreters and an assistive listening
system are available at all meetings.
James J. Raggio,

General Counsel.
[FR Doc. 99-4593 Filed 2—-23-99; 8:45 am]
BILLING CODE 8150-01-P

CIVIL RIGHTS COMMISSION

Sunshine Act Meeting

AGENCY: U.S. Commission on Civil
Rights.

DATE AND TIME: Friday, March 5, 1999—
9:30 a.m.

PLACE: U.S. Commission on Civil Rights,
624 Ninth Street, N.W., Room 540,
Washington, DC 20425.

STATUS:

Agenda

I. Approval of Agenda

1. Approval of Minutes of February
12, 1999 Meeting

I1l. Announcements

IV. Staff Director’s Report

V. “Equal Educational Opportunity
and Nondiscrimination for Minority
Students: Federal Enforcement of Title
VI in Ability Grouping Practices” Report

VI. Future Agenda Items
CONTACT PERSON FOR FURTHER
INFORMATION: David Aronson, Press and
Communications (202) 376-8312.

Edward A. Hailes, Jr.,

Acting General Counsel.

[FR Doc. 99-4737 Filed 2—22-99; 3:05 pm]
BILLING CODE 6335-0-M

DEPARTMENT OF COMMERCE
Bureau of the Census

Annual Survey of Manufactures

ACTION: Proposed Collection; Comment
Request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 26, 1999.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Allen Foreman, Acting
Chief of Manufactured Nondurables
Branch, (301) 457-4810, Bureau of the
Census, Room 2212, Building 4,
Washington, DC 20233; and Kenneth
Hansen, Chief of Manufactured Durables
Branch, (301) 457-4755, Bureau of the
Census, Room 2207, Building 4,
Washington, DC 20233.

SUPPLEMENTARY INFORMATION:
|. Abstract

The Census Bureau has conducted the
Annual Survey of Manufactures (ASM)
since 1949 to provide key measures of
manufacturing activity during
intercensal periods. In census years
ending in “2”” AND “7”, we mail and
collect the ASM as part of the census of
manufactures. This survey is an integral
part of the Government’s statistical
program. The ASM furnishes up-to-date
estimates of employment and payrolls,
hours and wages of production workers,
value added by manufacture, cost of
materials, value of shipments by
product class, inventories, and
expenditures for both plant and
equipment and structures. The survey
provides data for most of these items for
each of the 474 industries as defined in
the North American Industry
Classification System (NAICS). It also
provides geographic data by state at a
more aggregated industry level.

The survey also provides valuable
information to private companies,
research organizations, and trade
associations. Industry makes extensive
use of the annual figures on product
class shipments at the U.S. level in its
market analysis, product planning, and
investment planning. The ASM data are
used to benchmark and reconcile
monthly and quarterly data on
manufacturing production and
inventories.

This ASM clearance request will be
for the years—1999 to 2001. There will
be no changes to the information
requested from respondents.

I1. Method of Collection

The ASM statistics are based on a
survey which includes two components,
mail and nonmail. The mail portion of

the survey is a probability sample of
about 55,000 manufacturing
establishments selected from a total of
about 225,000 establishments. These
225,000 establishments represent all
manufacturing establishments of
multiunit companies (companies that
operate at more than one physical
location) and all single-establishment
manufacturing companies that were
mailed forms in the 1997 Census of
Manufactures.

The nonmail portion of the survey is
defined as all single-establishment
manufacturing companies that we
tabulated as administrative records in
the 1997 Census of Manufactures.

Although this portion includes
approximately 155,000 establishments,
it accounted for less than 2 percent of
the estimate for total value of shipments
at the total manufacturing level for
1997. This administrative information,
which includes payroll, total
employment, industry classification,
and physical location, is obtained under
conditions which safeguard the
confidentiality of both tax and census
records.

I11. Data

OMB Number: 0607-0449.

Form Number: MA-1000(L), MA-
1000(S).

Type of Review: Regular Review.
Affected Public: Businesses or Other
for Profit, Non-profit Institutions, Small
Businesses or Organizations, and State

or Local Governments.

Estimated Number of Respondents:
55,000.

Estimated Time Per Response: 3.4
hours.

Estimated Total Annual Burden
Hours: 187,000.

Estimated Total Annual Cost: The
estimated cost to the respondents is
$5,048,090.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 182, 224, and 225.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.
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Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: February 18, 1999.

Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of the Chief Information Officer.

[FR Doc. 99-4586 Filed 2—23-99; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Economics and Statistics
Administration

Census Advisory Committees

AGENCY: Economics and Statistics
Administration, Department of
Commerce.

ACTION: Notice of Public Meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (Pub. L. 92—
463, as amended by Pub. L. 94-409,
Pub. L. 96-523, and Pub. L. 97-375), we
are giving notice of a joint meeting of
the Census Advisory Committees
(CACs) on the African American
Population, on the American Indian and
Alaska Native Populations, on the Asian
and Pacific Islander Populations, on the
Hispanic Population, the CAC of
Professional Associations, and the
Commerce Secretary’s 2000 Census
Advisory Committee. The agenda will
provide an opportunity for discussing
the Census 2000 Partnership Program
(for example, how it works and how it
is coordinated with other Census 2000
programs) and for discussing model
cases of partnerships with governmental
and non-governmental organizations.
Last-minute changes to the schedule are
possible, and they could prevent us
from giving advance notice.

DATES: On Monday, March 15, 1999, the
meeting will begin at 8:00 a.m. and
adjourn at approximately 5:15 p.m.
ADDRESSES: The meeting will take place
at the Inn and Conference Center,
University of Maryland University
College, University Boulevard at
Adelphi Road, College Park, MD.

FOR FURTHER INFORMATION CONTACT:
Maxine Anderson-Brown, Committee
Liaison Officer, Department of
Commerce, Bureau of the Census, Room
1647, Federal Building 3, Washington,
DC 20233, telephone: 301-457-2308.
SUPPLEMENTARY INFORMATION: The CACs
on the African American, American
Indian and Alaska Native, and Hispanic
Populations are composed of 9 members

each, and the CAC on the Asian and
Pacific Islander Population is composed
of 13 members, appointed by the
Secretary of Commerce. The Committees
provide an organized and continuing
channel of communication between
their representative communities and
the Bureau of the Census. They assist
the Bureau in its efforts to reduce the
count differential for Census 2000 and
advise on ways that census data can best
be disseminated to communities and
other users.

The CAC of Professional Associations
is composed of 36 members appointed
by the Presidents of the American
Economic Association, the American
Statistical Association, the Population
Association of America, and the
Chairman of the Board of the American
Marketing Association. The Committee
advises the Director, Bureau of the
Census, on the full range of Census
Bureau programs and activities in
relation to the areas of expertise.

The Commerce Secretary’s 2000
Census Advisory Committee is
composed of a Chair, Vice-Chair, and up
to 35 member organizations, all
appointed by the Secretary of
Commerce. The Advisory Committee
considers the goals of Census 2000 and
user needs for information provided by
that census. The Committee provides an
outside user perspective about how
operational planning and
implementation methods proposed for
Census 2000 will realize those goals and
satisfy those needs. The Advisory
Committee considers all aspects of the
conduct of the 2000 Census of
Population and Housing and makes
recommendations to the Secretary of
Commerce for improving that census.

A brief period will be set aside at the
meeting for public comment. However,
individuals with extensive statements
for the record must submit them in
writing to the Commerce Department
official named above at least three
working days prior to the meeting.

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to the
Census Bureau Committee Liaison
Officer on 301-457-2308, TDD 301-
457-2540.

Dated: February 18, 1999.
Robert J. Shapiro,
Under Secretary for Economic Affairs,
Economics and Statistics Administration.
[FR Doc. 99-4490 Filed 2-23-99; 8:45 am]

BILLING CODE 3510-07-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 8-99]

Foreign-Trade Zone 26—Atlanta, GA:
Request for Manufacturing Authority;
Matsushita Communication Industrial
Corporation of U.S.A. (Automotive
Audio/Electronics and
Telecommunications Products)

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Georgia Foreign-Trade
Zone, Inc., grantee of FTZ 26, pursuant
to §400.28(a)(2) of the Board’s
regulations (15 CFR Part 400),
requesting authority on behalf of
Matsushita Communication Industrial
Corporation of U.S.A. (MCIC) (a
subsidiary of Matsushita Electric
Industrial Co., Ltd., Japan) to
manufacture automotive audio,
electronic and telecommunications
products under FTZ procedures within
FTZ 26. It was formally filed on
February 16, 1999.

The MCIC facility (263,000 sq.ft.) is
located at 776 Highway 74 South within
a proposed site of FTZ 26 in the
Peachtree City Industrial Park, in
Peachtree City, Georgia (application
pending; Doc. 22-98, 63 FR 23720, 4—
30-98), some 25 miles south of Atlanta.
The MCIC facility (875 employees) is
used to produce: (1) automotive audio
products, including electronic tuning
AM, AM/FM radios, AM/FM radio/
cassette/compact disk units, compact
disk players and changers, cassette deck
units, power amplifiers, (2) automotive
electronic components, including knock
sensors and navigation system monitors;
and (3) telecommunications products,
including digital phone systems
(including voice mail, caller ID,
intercom), telephone line amplifiers,
pagers, cellular/cordless and mobile
phones, personal communication
systems, wireless local loop systems,
subscriber units, and base/scanner
stations for the U.S. market and export.
Components sourced from abroad
(representing up to 75% of total unit
material value) include: self-adhesive
plastic plates/foil/film, labels, copper
and steel fasteners, steel springs, cable,
batteries, buzzers, electronic parts
(transformers, inductors, regulators,
capacitors, resistors, diodes, transistors,
LED’s, insulators, conductors), liquid
crystal displays, microphones,
integrated circuits, PC boards and
assemblies, electrical switches, varistors
(metal oxide), loop cords, relays, jigs,
potentiometers, chargers, connector
plugs, heat sinks/glue, thermistors,
surge suppressors, speakers, arresters,
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rectifiers, antenna and terminals, other
telecom and audio parts (duty rate
range: free=6.2%).

FTZ procedures would exempt MCIC
from Customs duty payments on the
foreign components used in export
production (about 5% of shipments). On
its domestic sales, MCIC would be able
to choose the duty rates during Customs
entry procedures that apply to
automotive audio/electronic and
telecommunications products
(free=5.1%) for the foreign inputs noted
above. The motor vehicle duty rate
(2.5%) could apply to the finished
automotive audio products that are
shipped to U.S. motor vehicle assembly
plants with subzone status for inclusion
into finished motor vehicles under FTZ
procedures. The request indicates that
the savings from FTZ procedures would
help improve the plant’s international
competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and three copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is April 26, 1999. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period (to May 10, 1999).

A copy of the application and the
accompanying exhibits will be available
for public inspection at the following
location: Office of the Executive
Secretary, Foreign-Trade Zones Board,
U.S. Department of Commerce, Room
3716, 14th Street & Pennsylvania
Avenue, NW, Washington, DC 20230—
0002.

Dated: February 16, 1999.
Dennis Puccinelli,
Acting Executive Secretary.
[FR Doc. 99-4588 Filed 2—23-99; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 7-99]

Foreign-Trade Zone 106—Oklahoma
City, Oklahoma, Area; Application for
Expansion

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the Port Authority of the
Greater Oklahoma City Area, grantee of

FTZ 106, requesting authority to expand
its zone in the Oklahoma City,
Oklahoma, area, within the Oklahoma
City Customs port of entry. The
application was subm